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1 PROCEEDINGS 

2 THE COURT: I appreciate you all being here early. 

3 We are on the record outside the presence of the jury. And I 

4 wanted to discuss a few things before we started with the 

5 evidence. I received the deposition designations and the 

6 objections, and I made a ruling on those and we'll pass those 

7 out in just a moment, so you'll be able to use the depositions 

8 first thing. 

9 On the exhibits, I know we are going to have 

10 objections throughout the trial on the exhibits and I 

11 understand and I'm not complaining about that, but I would 

12 like to establish this procedure so we can deal with them 

13 intelligently. At the end of each day, I would like the party 

14 who's going to present evidence the following day, whether 

15 it's the plaintiff or the defendant, to identify to the other 

16 side not only who the witnesses are going to be, because I 

17 think we have already established that, but what exhibits you 

18 anticipate introducing through that witness so that the 

19 opposing side then will have a head's up as to what those are, 

20 as will I, and then I would like the opposing party then to 

21 fax to me during the evening, if possible, objections to those 

22 exhibits. And I'm not talking about foundation or maybe even 

23 relevancy unless that's going to be a major issue in the case. 

24 For example, if the exhibit is claimed to have fallen within a 

25 ruling I have made on a class of documents or something to 
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1 that effect, then I would like to know what that objection is 

2 going to be and I also need a copy of the exhibit or some way 

3 that I can look at the exhibit and compare it to the arguments 

4 that are being made. Okay? 

5 Then what I'd like to do then is to try to talk 

6 about those objections between 8:30 and 9:00 or whatever time 

7 it might take so we can start with the jury promptly at 9:00 

8 o'clock every day. If we follow that procedure, hopefully we 

9 can get a lot of that done or at least I will have a better 

10 idea of what the objection is and what the exhibit is, so I'm 

11 not just shooting in the dark. Okay? 

12 Now, there were a number of things that I promised 

13 you I would like to try to resolve. I will do the best I can. 

14 There are a lot of exhibits that are subject still to specific 

15 objections as they are offered through a witness, but on the 

16 documents from companies other than American Tobacco — and 

17 that was the one that we discussed on Monday — the defendant 

18 objected primarily on the basis of relevance and 403 unfair 

19 prejudice, and the plaintiff is arguing that most of these 

20 documents are relevant to show state of art; and, that is, 

21 what other manufacturers were doing at the time. And, of 

22 course, under the Arkansas statute you have two parts, I 

23 guess, here: The state of scientific and technological 

24 knowledge available to the manufacturer at the time the 

25 product was placed on the market may be considered as 

Carolyn S. Fant 
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1 evidence. So the cases that I have read convince me that some 

2 of the material that's in the possession of other 

3 manufacturers may well be relevant on the issue of the state 

4 of scientific and technological knowledge, including the 

5 Dartez case and others that I have seen. The problem that I 

6 have with it is the issue that was brought up by the defendant 

7 and whether this information was available to American Tobacco 

8 or Brown & Williamson. 

9 So I guess the ruling will be that these documents 

10 from other manufacturers may be admissible if the plaintiff 

11 can lay the foundation that these documents were not secret 

12 documents, confidential documents, proprietary documents, or 

13 some way the document itself would be disseminated to the 

14 public or to the industry or that the document some way would 

15 be available to American Tobacco because I can see that some 

16 of these documents might represent obscure studies or 

17 conclusions that were kept solely within the confines of the 

18 other manufacturer and not available. 

19 I know the plaintiff argues that it's not necessary 

20 to show that the actual document reached the defendant in this 

21 case but rather if it's an area in which they had an 

22 obligation to investigate then they could have learned the 

23 same information, and that argument may be made and I guess 

24 witnesses may testify generally about the state of the 

25 medicine or the state of the knowledge at any time, but when 
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1 you get down to a specific document and that document is 

2 talking about a specific study or something of that nature and 

3 there is a lack of any foundation that that type of document 

4 or that study was not disseminated in the industry, then it 

5 seems to me that it is not available to another manufacturer 

6 and therefore would not be within the knowledge that that 

7 manufacture had. 

8 That does not even address the issue as to whether 

9 some of these documents are hearsay or otherwise would qualify 

10 as a business record exception, but I think it's also going to 

11 be necessary if they are offered and they get over this other 

12 hurdle that the foundation be laid to establish that they are, 

13 in fact, a business record. So those are the two — then 

14 finally I guess it's incumbent to show there is some 

15 reliability of these studies or medical information, and it 

16 may be that that won't be a problem if Dr. Feingold testifies 

17 that they are reliable, but there must be some foundation laid 

18 that this is the type of information that would be accepted as 

19 reliable by other manufacturers. 

20 So those would be the requirements for receipt of 

21 any documents from other manufacturers. 

22 Now, with respect to the issue of the stolen 

23 documents, the defendant has asked me to exclude all of these 

24 documents because of the public policy argument against 

25 receipt of these documents, and I'm going to deny this motion. 
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1 Just because they were stolen and placed in the public domain, 

2 I'm not convinced that, if otherwise relevant and admissible, 

3 that they would not be admissible in this case. There is no 

4 evidence or even a suggestion that Mr. Boerner or his lawyers 

5 had done anything illegal or unethical in coming into 

6 possession of these documents, and just the fact alone that 

7 they were stolen does not constitute a waiver of any privilege 

8 that otherwise exists, I'm convinced. That is, I don't know 

9 of any evidence that Brown & Williamson, American Tobacco or 

10 its lawyers were negligent in any way in permitting these 

11 documents to reach the light of day, so I am not holding that 

12 — by denying this motion I'm not holding that there has been 

13 a waiver by reason of any other confidential privilege that 

14 exists as a result of that conduct. 

15 Now, with respect to the HIPPO report, I got an 

16 additional memo last evening or this morning. I don't 

17 remember when it arrived, but I did look at it briefly this 

18 morning, and I have already ruled that the HIPPO is — HIPPO 

19 report is not reliable science and will not be admitted for 

20 the purpose of showing that the results of the study were 

21 valid or should have been considered by the defendant. Now, 

22 whether it's admissible for any other purposes remains to be 

23 seen, and I will look to see something from the defendant. 

24 Are you going to respond to that? Have you seen the memo that 

25 I'm talking about? 
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1 MR. FALCONE: We have. Judge. 

2 MR. SHEFFLER: We'll respond. Judge. 

3 THE COURT: All right. I know the HIPPO report is 

4 important, but I have essentially been convinced that although 

5 it may have reached the right conclusion at the time, it 

6 certainly was not based on valid tests or methodology, so 

7 that's the way I have ruled. 

8 Now, on Mr. Kyriakoudes, I think I have already 

9 ruled, or I am going to rule, that he may not give an opinion 

10 as to the intent of American Tobacco or Brown & Williamson. 

11 That's out of the case. But I am going to allow him to 

12 testify as to the effect of ads on the consumer expectation 

13 with the limitation that all of these ads are preempted by 

14 1969 mandated warning, at least as to the warning issue, and I 

15 guess he can take it up to 1981 on consumer expectation on the 

16 defective design issue. I struggled with this because in 

17 reading his deposition I don't think that he fairly alerted 

18 the defendants to the fact that he might come up with these 

19 opinions, but I know these are good lawyers representing the 

20 defendants. I know they can react to this, and my sense is 

21 they probably have some information about these opinions 

22 already, so I am going to direct that before Dr. Kyriakoudes 

23 can give these opinions, though, he's going to have to give a 

24 deposition and needs to be made available by the end of this 

25 week. And if he's not available or can't give those opinions, 
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1 then I'm not going to let him express those opinions at trial 

2 because I think — given the length of this trial, I think 

3 that will give the defendant sufficient time to rebut those 

4 opinions, if necessary. 

5 MR. HOLT: Your Honor in that regard, I think he 

6 gets in about 1:00 o'clock tomorrow on his flight. 


7 


THE 

COURT 

: Is he going to testify? 


8 


MR. 

HOLT: 

Friday he will testify. 


9 


THE 

COURT 

: Well, okay. I guess he will need to be 

10 

made available for 

a deposition tonight. 


11 


MR. 

HOLT: 

Any time from when we get 

him off the 

12 

plane. 





13 


THE 

COURT 

: I'm talking about tonight 

by telephone 

14 

or whatever. 




15 


MR. 

CRASS 

: Judge, it may help if Mr. 

Holt is 

16 

prepared 

to stipulate that the opinions that he 

gave at the 

17 

trial in 

— was it 

Tampa? 


18 


MR. 

MAXWELL: Eastman. 


19 


MR. 

CRASS 

: — are only the opinions 

he will offer 

20 

here, we 

might could accomplish that deposition 

with some 

21 

efficiency. 

In other words, I don't want to start all over 

22 

with what 

. are 

your 

opinions. I'm interested in 

his opinions 

23 

with respect 

to advertising. 


24 


MR. 

HOLT: 

His opinions that the advertising 

25 

affected 

the 

common 

knowledge and affected the 

consumer 
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1 expectation would be the same. I'm not going to tell you that 

2 every question and answer will be the same as Eastman. 

3 MR. CRASS: I'm just saying these "new opinions" 

4 relating to advertising and its effects on consumer 

5 expectations are the same that he gave in the Eastman trial, 

6 or are they something additional, or do you know? 

7 MR. HOLT: Let me go back and look at the 

8 transcript. I think the answer to that is yes, it's the same, 

9 but off the cuff I hate to say yes. But, Your Honor, I will 

10 look at that at the lunch hour and have an answer. 

11 THE COURT: Let's do it this way this then. You make 

12 that inquiry, and if you would have Dr. Kyriakoudes type a 

13 short synopsis of what his opinions re going to be and whether 

14 he's adopting the opinions he gave in the Florida case so they 

15 will have something in the nature of a supplement to a 26(f) 

16 report so that they can focus on that opinion. Okay. Then if 

17 he's available by telephone tonight, or however you want to 

18 handle it, then I will permit him to testify if he gives the 

19 deposition. 

20 MR. CRASS: Your Honor, one of the issues that 

21 raises, I got yesterday some exhibits I guess he's going to 

22 want to use through Kyriakoudes, and a number of the ads are 

23 for other cigarettes made by other manufacturers, and I think 

24 that's going to be an issue with regard to Dr. Kyriakoudes. 

25 Is he limited to talking about the ads that related to the 

Carolyn S. Fant 
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1 cigarette in question or the manufacturer that's a defendant, 

2 or can he just put industry ads up and say these all affected 

3 consumer expectations? 

4 MR. HOLT: Your Honor, the issue is not how Brown & 

5 Williamson ads affected the populus. The issue is how the ads 

6 of the industry, industry wide, affected the populus. The 

7 issue of cancer and addiction is not specific to Brown & 

8 Williamson. Goodness, Your Honor, I mean, because we're 

9 talking about a program of advertising affecting the general 

10 knowledge. Restricting it to one company I think is unfair. 

11 THE COURT: Well, I guess the concern I have is that 

12 some cigarettes had filters on them. Like I heard yesterday, 

13 there was a Carlton or Tareyton, or whatever it was, that had 

14 this minimal amount of tars and nicotine, and when we are 

15 talking about a consumer expectation, I think we have to be 

16 specific to the product here, which I guess would be Pall 

17 Mall. That's what we're really talking about, isn't it? 

18 MR. HOLT: No, Your Honor, because they raised the 

19 filter issue in their opening. Part of their defense — 

20 although they say we are not saying she did anything wrong, 

21 they then make an assumption of the risk argument that she 

22 didn't smoke filters, so part of his presentation will be 

23 talking about when the filters came out, what was that a 

24 reaction to, how it affected the populus, etc.. That's part 

25 of the history. 

Carolyn S. Fant 
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1 MR. SHEFFLER: Your Honor, just on that point, 

2 because I think Your Honor saw in the opening I was responding 

3 to the alleged design defect claim and that evidence is only 

4 in response and only in rebuttal. If it doesn't come in from 

5 them, it doesn't come in from us. I wanted to make sure the 

6 Court is aware of that. 

7 THE COURT: That's what I understood; that was a 

8 design defect issue. 

9 MR. HOLT: Your Honor, we're going to have his 

10 opening and we'd like to show you how he worded that, and it 

11 wasn't worded in a design defect manner. It was worded as an 

12 assumption of the risk argument clear as could be. 

13 THE COURT: Well, I will resolve that, and I guess 

14 if you show me the ads and show me what his opinions are going 

15 to be, that would help. 

16 THE COURT: Not this very minute, but if he's going 

17 to testify on Friday — 

18 MR. HOLT: Yes, sir. 

19 THE COURT: — well, I will look at that some more. 

20 Now, on the issue that we discussed Monday, and that 

21 is that certain classes of these documents should be limited 

22 by time or subject matter. Again, the defendant was raising 

23 objections of relevance and unfair prejudice and also 

24 preemption. And the plaintiff is offering these documents for 

25 state of the art and consumer expectation. I mean, we are 

Carolyn S. Fant 
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1 talking about whether we are outside the relevant time period, 

2 for example, on the failure to warn claim from 1945 to 1969 

3 and on the defective design claim from 1945 to 1981, and more 

4 specifically on the issue of consumer expectations in that 

5 time frame. 

6 Now, it seems to me that documents that were 

7 prepared or generated before 1945 may be relevant for 

8 historical and background purposes and also to put some of the 

9 later documents in context, and that documents generated after 

10 1981, but which dealt exclusively with matters under 

11 consideration from 1945 to 1969 on the warnings or 1945 to 

12 1981 on the design, may also be relevant. In other words, if 

13 they preceded this relevant time period, they would be 

14 admissible just to show context and history and that type of 

15 thing, and if they are talking about what occurred between 

16 1945 and 1981 and they are talking about the specific design 

17 or warning issue, they may be relevant even though they were 

18 generated after 1981. Otherwise, I agree with the defendant 

19 that any document that's related to warnings after 1969, 

20 including advertising, is preempted and is not relevant, and 

21 that after 1981 when Ms. Boerner stopped smoking that 

22 documents would not be relevant. I make that as a general 

23 statement because I realize there may be some exceptions. 

24 There may be some isolated documents that would not be 

25 excluded by that ruling, but that is the general rule that I'm 

Carolyn S. Fant 
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1 going to apply. 

2 Now, any documents which purport to show the intent 

3 of American Tobacco or Brown & Williamson, or any other 

4 tobacco company for that matter, are not relevant any longer. 

5 The fraud claims were dismissed and that was affirmed on 

6 appeal. So, again, I can't see the relevance of any of those 

7 documents that purport to show the intent of the parties here. 

8 We're talking about claims under, I guess, negligence and 

9 strict liability, products liability, and the intent is not 

10 important on those types of claims. 

11 With respect to the advertising, as a general 

12 proposition I think I have already ruled — and we've heard 

13 comments about advertising, so ads before 1969 are fair game, 

14 I think, but ads after 1969 which impact the warnings — that 

15 is, which affect the warning scheme, are preempted and won't 

16 be admissible. 

17 MR. HOLT: Your Honor, excuse me. I hate to 

18 interrupt, but very close to that common knowledge issue is 

19 the consumer expectation issue which goes to '81 on the strict 

20 liability claim, and ads have to do with consumer 

21 expectations. I don't care if there is a limiting instruction 

22 on any of that. That's fine, and I know this is a confusing 

23 situation for the lawyers much less the jurors in dealing with 

24 this '69 preemption, but I think that's fair if it goes to 

25 consumer expectation, and we'll define it that way. 

Carolyn S. Fant 
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1 THE COURT: Well, you just preempted what I was 

2 going to say next. 

3 MR. HOLT: Sorry, Your Honor. 

4 THE COURT: But you said it better than I could any- 

5 way, but you're right. If we're talking about ads that go to 

6 consumer expectation, we extend that to 1981 possibly with a 

7 limiting instruction, which may or may not clear it up for the 

8 jury, but that's right. You are correct on that. 

9 And I am going to — I know Dr. Kyriakoudes is going 

10 to relate the effect of these ads on consumer expectation, and 

11 I'm going to permit him to do that over the defendant's 

12 objection. I know they say that you need empirical evidence 

13 of that, that he's not capable of making that leap, but I'm 

14 going to let him testify on that subject. 

15 Now, I have looked at these documents that are 

16 claimed to be privileged, and I'm going to look at them some 

17 more. I want to be sure of one thing, though. The defendant 

18 prepared a document log or privilege log indicating the 

19 documents that they claimed were entitled to either an 

20 attorney-client or work product or joint defense privilege. 

21 Then the plaintiffs challenged a certain number of those 

22 documents, and the way I read the papers, they challenged 

23 Plaintiff's Exhibits 237, 241, 242, 243, 413, 464, and there 

24 was one that was duplicated either as 957 and-or 461. Now 

25 there were also references to Plaintiff's Exhibit 394 in the 

Carolyn S. Fant 
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1 defendants papers, but I don't believe that was challenged, 

2 and then there was a reference to Plaintiff's Exhibit 407, 

3 which didn't appear to be on the privilege log. Am I reading 

4 the papers wrong or — 

5 MR. FALCONE: 407 was not on the privilege log. Your 

6 Honor. 


7 



THE 

COURT: 

Okay. All right. 


8 



So 

you are 

not claiming a privilege 

on that one; is 

9 

that 

right? 




10 



MR. 

FALCONE: No, sir. 


11 



THE 

COURT: 

And then 394. Mr. Holt 

was that 

12 

challenged? 




13 



MR. 

HOLT: 

Your Honor, I think Mr. 

Wilner is going 

14 

to have 

to answer that. 


15 



MR. 

WILNER 

: Your Honor, I don't remember. I would 

16 

have 

to 

look 

at the 

list. 


17 



MR. 

HOLT: 

We have it here. 


18 



THE 

COURT: 

I've got your stuff up 

here if you want 

19 

to look 

at it 

. 



20 



MR. 

WILNER 

: It was our intent to challenge that. 

21 

Your 

Honor, and — 



22 



THE 

COURT: 

394? 


23 



MR. 

WILNER 

: Yes. I think. Yeah. 


24 



THE 

COURT: 

Okay, well if that was 

your intent we'll 

25 

let 

you 

challenge it 

I just don't remember 

it. I may have 
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1 missed it. 

2 MR. WILNER: Your 

3 view of Your Honor's ruling 

4 connection between American 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

Carolyn S. Fant 
United States Court Reporter 
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1 missed it. 

2 MR. WILNER: Your Honor, may I just say this: In 

3 view of Your Honor's ruling that we have to show certain 

4 connection between American Tobacco and other manufacturers as 

5 predicate to getting certain of these other manufacturers' 

6 information, then some of these that we had previously not 

7 been particularly interested in that show, for instance, 

8 meetings between these counsel and discussions between their 

9 scientists now have been refocused in our attention, so we 

10 would like to challenge those that are specifically directed 

11 to meetings between these companies. 

12 THE COURT: Okay. 

13 MR. WILNER: That has now become an issue in this 

14 case, and now I want to address that. 

15 THE COURT: If you want to challenge some more 

16 documents, that's fine. We'll take those up. 

17 Let me ask you — and I have studied this, but I 

18 want, in light of the more resent memo on the HIPPO and some 

19 other things, I want to think about it some more. But when 

20 are these documents going to come into play? 

21 MR. WILNER: I would say Monday. 

22 THE COURT: All right, I will have you a ruling 

23 before Monday for sure. 

24 If you want to challenge some more, let's try to get 

25 those in so I can take care of it all at once. 

Carolyn S. Fant 
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1 THE COURT: Ready for the jury? 

2 MR. MAXWELL: Your Honor, I have a brief matter I 

3 would like to take up. We received last night your order on 

4 the Hiemann deposition, and we have edited the tape to comply 

5 with Your Honor's ruling. There was one section of this 

6 testimony that we wanted to ask Your Honor to reconsider its 

7 ruling on, and that appears at page 97. If I can hand you the 

8 transcript. The only portions of Your Honor's ruling that we 

9 wanted to ask you to reconsider is page 97, line 6 through 16 

10 where Dr. or Mr. Heimann testifies that he did not agree with 

11 the Surgeon General that smoking caused lung cancer. 

12 When we got Your Honor's ruling, it occurred to me 

13 as I reread the transcript that Your Honor's ruling may have 

14 been based upon your belief that Mr. Heimann was simply 

15 expressing his personal opinion. Earlier when we took up the 

16 issue of the Heimann deposition, I had been told that the 

17 entire deposition was being challenged so I went to my files 

18 and I retrieved the stipulation that had been entered into by 

19 American Tobacco in the Horton case which was relevant, I 

20 thought, on that issue. When Your Honor indicated that you 

21 were going to let the transcript in or the deposition in and 

22 only address specific objections, I didn't call the 

23 stipulation to your attention but I would like to do that now. 

24 I provided a copy to opposing counsel. 

25 THE COURT: He was a 30(b)(6) witness? 
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1 MR. MAXWELL: Essentially so. Your Honor. What 

2 happened was at the time Mr. Heimann was deposed, he was not a 

3 30(b)(6) witness, and that's reflected on the transcript. 

4 Approximately nine months later in that case, American Tobacco 

5 Company stipulated that Heimann's testimony was exactly the 

6 position of American Tobacco from the time he left the 

7 company, which is in 1980, to the present, which was then in 

8 1987. So he was, in fact, expressing American Tobacco 

9 Company's position. Now, this is important to us because we 

10 are establishing with this testimony that it was the position 

11 of American Tobacco Company throughout the relevant time 

12 period — and that, I would say, ended in '81 — it was 

13 American Tobacco Company's position that cigarette smoking did 

14 not cause lung cancer. 

15 Now, you may have heard or may recall Mr. Sheffler 

16 referring in opening that Brown & Williamson now agrees 

17 cigarette smoking causes lung cancer. Well, in point of fact, 

18 American Tobacco Company did not have that view, and so we 

19 want to establish that was their position during the years 

20 that Ms. Boerner was smoking, and we will then show the jury 

21 with the evidence we have that that was a negligent, 

22 unreasonable position to take and that, in fact, that 

23 position, which was expressed by American Tobacco Company in 

24 public statements, affected common knowledge and consumer 

25 expectation. 
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1 So, we would ask Your Honor to reconsider just that 

2 one portion and let us establish that fact. 

3 MR. SHEFFLER: Your Honor, just a brief response. 

4 The intent of the American Tobacco Company in 1980 is not 

5 relevant to consumer expectations. If American Tobacco issued 

6 any statements about consumer expectations, they would be 

7 relevant. Your Honor. I'm not arguing they are not, and I 

8 believe the plaintiff would be entitled to admit them. This 

9 is not a public statement; this is a statement of somebody 

10 after the fact. It is preempted. Intent or knowledge of Mr. 

11 Heimann is not relevant to the failure to warn claim at that 

12 time because, as counsel said, it relates to a time period 

13 after the warnings. This is 1980 to '87, so it's not relevant 

14 for that. And if it's not relevant to failure to warn claim, 

15 the only thing it could be relevant to is consumer 

16 expectation. And, as Your Honor has said, that the only 

17 period of time we're talking about is up to 1981. The intent 

18 of American Tobacco, its knowledge or whatever, is not 

19 relevant for that, and this is not a public statement. 

20 THE COURT: Well, I think I did rule based on what I 

21 thought was just a personal opinion here and not a position of 

22 the company. I recognize the problems we have with it, but I 

23 will let you use this. 

24 MR. MAXWELL: Thank you. Your Honor. 

25 MR. SHEFFLER: Your Honor, for point of 
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1 clarification, are you going to admit the testimony Congress 

2 is wrong in requiring these warnings? 

3 MR. MAXWELL: No, no. It's line 6 through 16. 

4 MR. SHEFFLER: I'm sorry. Okay. 

5 THE COURT: Yes, let me make that clear. On page 

6 97, lines 6 through 16, are now admissible. 

7 MR. MAXWELL: Thank you. Your Honor. 

8 MR. CRASS: How did we decide we were going to have 

9 the record reflect what is being shown? Are you going to 

10 attach a marked up copy? 

11 MR. MAXWELL: We are going to provide the Court with 

12 a copy of the videotape as actually played, and we are going 

13 to provide the Court with a partial transcript that reflects 

14 just what was shown on videotape. 

15 MR. CRASS: Okay. 

16 THE COURT: All right. Mr. Falcone? 

17 I see that you have been able to stipulate to the 

18 admission of certain of plaintiff's exhibits? 

19 MR. FALCONE: Your Honor, we actually went back last 

20 night and have some additional stipulations that will 

21 supercede what's before Your Honor now. 

22 THE COURT: All right. I'm going to receive then 

23 Plaintiff's Exhibits 19, 21 through 35, 37, 38, 40, 43, 53, 

24 54, 55, 57, 58, 59, 60, 62 through 72, 73 through 97, 99 

25 through 106, 221, 490 through 496, 497 through 519, 520 
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1 through 532, 534, 535, 536, 538, 539, 542 through 547, 658, 

2 660, 662, 664, 666, 669, 670, 692, 714, 802, 931. That 

3 appears to be the last one, 931. 

4 MR. FALCONE: Yes, sir. 

5 THE COURT: Thank you, and I appreciate that effort, 

6 Mr. Falcone. 

7 (Plaintiff Exhibit Nos.19, 21 -35, 37, 38, 40, 43, 53, 

8 54, 55, 57, 58, 59, 60, 62-72, 73-97, 99 -106, 221, 490-496, 

9 497-519, 520-532, 534, 535, 536, 538, 539, 542-547, 658, 660, 

10 662, 664, 666, 669, 670, 692, 714, 802 and 931 were received 

11 in evidence.) 

12 MR. HOLT: Your Honor for what it's worth, up until 

13 about 11:00 o'clock when we gave out, we were working on that 

14 project along with several others. We'll continue to work on 

15 it tonight. I don't think there is anything to affect today's 

16 proceedings on their side, but we are making a diligent 

17 effort. 

18 THE COURT: You think you will be able to stipulate 

19 to some of the defendant's exhibits? 

20 MR. HOLT: There is no doubt we will be able to and 

21 maybe a much larger percentage than they do. Your Honor. 

22 THE COURT: All right. Ready for the jury then? 

23 Are you going to play the video of Mr. Heimann first? 

24 MR. MAXWELL: Yes, sir. 

25 THE COURT: You want me to explain to the jury what 
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a deposition is? 

MR. MAXWELL: Yes, sir, the Court's standard 
instruction on that. 

Your Honor, also we would ask for permission to read 
the stipulation I referred to to the jury concerning the 
deposition. 

THE COURT: Any objection to that? 

MR. SHEFFLER: Your Honor, the only — this is being 
offered for purposes of the position of American Tobacco 1980 
until present, and I think perhaps this should — I'm not 
exactly sure what the stipulation is being offered for. If 
it's to say it was the position of American Tobacco 1980 in 
the time of the deposition which was — 

MR. MAXWELL: December 19, 1986. 

MR. SHEFFLER: As long as that is added. Your Honor, 
I'm not sure what objection I would have. 

THE COURT: What's the addition? I'm lost on that. 

MR. SHEFFLER: It would be until 1986 until present? 

MR. MAXWELL: Until 1986. 

Would you like me to read that or Your Honor read 

it? 


THE COURT: You may read it. 

MR. MAXWELL: Thank you. 

I will read that after you instruct the jury on the 
deposition? 


Carolyn 
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1 THE COURT: Yes. I will tell them what a deposition 

2 is and how they may consider it, and then you may read it. 

3 (Jury returns to the courtroom.) 

4 THE COURT: You may be seated whenever you're ready. 

5 Good morning. 

6 We are ready to start the evidence in the case now, 

7 ladies and gentlemen, and the first thing that you will see is 

8 a deposition. We will have a video deposition so you'll be 

9 able to see the witness testifying on your screen. I want to 

10 explain to you that a deposition is sworn testimony. Lawyers 

11 take the depositions for a number of purposes, but one of them 

12 is to preserve the testimony of the witness in the event the 

13 witness is unavailable to come here and testify in court in 

14 person. So you will be give this deposition and this 

15 testimony the same weight that would you give any other 

16 witness whether they were here live or testifying by 

17 deposition. 

18 Okay. Mr. Maxwell, did you want to read a 

19 stipulation? 

20 MR. MAXWELL: Yes, Your Honor. 

21 Your Honor at this time the plaintiff will play the 

22 videotape deposition of Robert K. Heimann taken on December 

23 19, 1986 in the case of Nathan Horton v. The American Tobacco 

24 Company pending in Circuit Court of Holmes County, Mississippi 

25 in that year. And the stipulation I would read is: "Comes 
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Heimann - (By Deposition) 

1 now the American Tobacco Company through counsel and 

2 stipulates to the Court that the position of the American 

3 Tobacco Company on issues of smoking and health from 1980 

4 until 1986 are exactly as expressed in the deposition of 

5 Robert K. Heimann. This stipulation is executed and filed by 

6 counsel for American Tobacco Company as a result of an 

7 agreement reached by and between the parties hereto to avoid 

8 taking an additional deposition to establish the position of 

9 this defendant concerning issues of smoking and health from 

10 1980 until 1986." Thank you. 

11 THE COURT: Okay. You may play it. 

12 ROBERT K. HEIMANN, PLAINTIFF'S WITNESS (By Deposition) 

13 (Video deposition of Robert K Heimann played to the jury.) 

14 THE COURT: Mr. Maxwell, how have we marked the tape 

15 and the transcript? 

16 MR. MAXWELL: Your Honor, we have an edited 

17 transcript and we'll mark both as Plaintiff's Exhibit — 

18 THE COURT: Let's give them a separate exhibit 

19 number. 

20 MR. MAXWELL: I will need to copy it before we turn 

21 it over to the clerk, and we'll do it at the next break. 

22 THE COURT: Do you have an exhibit number for the 

23 tape? Let's mark it, and I will receive it and then you can 

24 redact it. 

25 MR. MAXWELL: Plaintiff's Exhibit 1-A, Your Honor 
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1 for the tape and Plaintiff's Exhibit 2-A for the transcript. 

2 THE COURT: I will receive Plaintiff's Exhibit 1-A 

3 and 2-A. 

4 MR. MAXWELL: Your Honor, the numbers we'll use will 

5 be Plaintiff's Exhibit No. 1178 for the transcript and 1178-A 

6 for the videotape. 

7 THE COURT: All right, I will receive 1178 as the 

8 transcript and 1178-A as the video? 

9 (Plaintiff Exhibit No.1178 and 1178-A were received in 

10 evidence.) 

11 MR. MAXWELL: Yes, Your Honor. 

12 Would Your Honor like to take a break at this time. 

13 THE COURT: Yes, I will. 

14 Ladies and gentlemen we'll take our morning recess 

15 now for 15 minutes or so, maybe 20 and don't discuss the case. 

16 (Recess 10:15 to 10:30 a.m.) 

17 THE COURT: Mr. Wilner? 

18 MR. WILNER: Your Honor, may it please the Court. 

19 Plaintiffs offer the deposition testimony of an employee — an 

20 ex-employee of American Tobacco by the name of Virginius B. 

21 Lougee, III. This sworn testimony being taken in the case of 

22 Flynn v. American Brands and American Tobacco Company at 

23 Rockefeller Center, New York, on Wednesday, September 12, 

24 1984. 

25 We would request. Your Honor, the standard 

Carolyn S. Fant 
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Lougee - 
instruction on deposition. 

THE COURT: Okay. Ladies and gentlemen, you heard 
my explanation as to what a deposition is earlier. This is 
another deposition. I don't think — is this a video? 

MR. WILNER: No, Your Honor, this is just a 
transcript that we'll be reading responsively. 

THE COURT: All right. Sometimes these depositions 
are taken without the benefit of a video camera. But they are 
taken in the same format in the sense that lawyers sit down, 
the witness is placed under oath, both sides are represented 
at the deposition and entitled to ask questions, so even 
though it's in a transcript form and you won't be seeing the 
person as they testify, you will give it whatever weight you 
think it deserves just as you would if the witness were here 
and testifying in person. 

MR. WILNER: Your Honor, may I ask for the Court's 
permission that Russell be permitted — Mr. Maxwell will be 
doing that. 

THE COURT: Do you mind coming up so you can use the 
microphone? 

MR. MAXWELL: Thank you. Your Honor. 

MR. WILNER: Mr. Maxwell, you will become Mr. Lougee 
for purposes of our discussion. 

VIRGINIUS BRYAN LOUGEE, III, PLAINTIFF'S WITNESS 
(By Deposition) 
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Lougee - (By Deposition) 

1 MR. WILNER: On page 8. 

2 Q. "Mr. Lougee, for the record please will you state your 

3 current address? 

4 A. [DELETED]. 

5 Q. By whom are you employed? 

6 A. American Brands. 

7 Q. Do you have any employment relationship with American 

8 Tobacco? 

9 A. Yes. 

10 Q. What's the nature of your employment by American Brands? 

11 A. I am President and Chief Executive Officer of American 

12 Tobacco. 

13 Q. I asked you about American Brands. 

14 A. I am President and Chief Operating Officer of American 

15 Brands. 

16 Q. Can you tell me the difference, if there is one, between 

17 Chief Executive Officer and Chief Operating Officer? 

18 A. The Chief Executive Officer is the highest level of 

19 policy-making in our company. Chief Operating Officer is 

20 concerned with the operations and not the highest level of 


21 

policy-making 

in our company. 

22 

Q. 

You 

told 

me what the objective — page 377. 

23 


You 

have 

told me what the objective of the filter was 

24 

A. 

Yes . 



25 

Q. 

And 

I' ve 

asked you if it was designed to remove 
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Lougee - (By Deposition) 

1 substances from the smoke. Is that how you arrive at 

2 achieving a flavor, by removing substances? 

3 A. Your question is the result of a filter designed for 

4 taste and flavor, and it could reduce mainstream constituents. 

5 Q. Is the only purpose of having a filter on a cigarette to 

6 alter taste and flavor? 

7 A. Yes, for us. 

8 Q. Do you know if it's a different purpose for someone else, 

9 some other manufacturer? 

10 A. I don't know about the other manufacturers. For 

11 American, we are designing a taste and flavor. 

12 Q. Have you ever been told that American entered the filter 

13 market for health reasons? 

14 A. No. 

15 Q. Have you ever been told that American Tobacco did not 

16 market new unfiltered cigarettes for health reasons? 

17 A. No. 

18 Q. Do you consider yourself generally familiar with the 

19 tobacco industry? 

20 A. Yes. 

21 Q. Can you tell me when the last time a new unfiltered 

22 cigarette was marketed successfully? 

23 A. I can't give you a specific time for your question. I'm 

24 not sure of the definition of "successful." 

25 Q. How about successful in your opinion? 

Carolyn S. Fant 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



226 


Lougee - (By Deposition) 

1 A. Well, I cannot recall any nonfilter cigarette, in my 

2 judgment, successful after Herbert Tareyton and Pall Mall. 

3 Q. So that would have been approximately 1940, give or take 

4 a few years? 

5 A. Yes, that's my judgment, but I'm not speaking for my 

6 competitors who have nonfilters, Mr. Novack. 

7 Q. Their judgment on success might be different from yours? 

8 A. Yes, sir. 

9 Q. Have you ever known anyone who has had a difficult time 

10 to stop smoking? 

11 A. I read about people who said they did, but I don't 

12 believe it. 

13 Q. To your knowledge, has American Tobacco ever employed the 

14 use of a filter for health reasons? 

15 A. No. 

16 Q. Has American Tobacco ever advertised its filter 

17 cigarettes for utilizing some health claim? 

18 A. Not to my knowledge. 

19 Q. Did American Tobacco ever embark upon a project to 

20 manufacture or market a safer cigarette? 

21 A. Not to my knowledge. 

22 Q. Do you believe that the changes — the charges that 

23 people who don't smoke tend to live longer than those who do 

24 smoke? 

25 A. No. 
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1 Q. Do you believe those claims have been more substantiated 

2 between 1954 — 

3 MR. FALCONE: Your Honor, objection. I don't 

4 believe this was designated in the designations and we have 

5 not had an opportunity to respond to it. 


6 

MR. 

WILNER: 

I don't know. 



7 

THE 

COURT: 

Well — 



8 

MR. 

WILNER: 

Your Honor, that's the last 

question. 

9 

We'll withdraw it in 

the interest of time. 



10 

THE 

COURT: 

Disregard the last question. 



11 

MR. 

WILNER: 

We'll withdraw that. 



12 

MR. 

MAXWELL 

: May I step down? 



13 

THE 

COURT: 

Yes. 



14 

MR. 

WILNER: 

Your Honor, we would next offer 

the 

15 

deposition of 

Robert 

S. Sprinkle. 



16 

THE 

COURT: 

Let's mark this deposition as 

an 

exhibit 

17 

number now and receive it. 



18 

DEPUTY CLERK: 1179. 



19 

THE 

COURT: 

I will mark this as Plaintiff 

' s 

1179 and 

20 

receive the excerpts. 




21 

(Plaintiff Exhibit No.1179 was received in evidence.) 

22 

THE 

COURT: 

Ladies and gentlemen, again this 

is the 

23 

deposition of 

Mr. Sprinkle, and you will give it whatever 

24 

weight you think it deserves. 



25 

MR. 

WILNER: 

Thank you. Your Honor. May 

Mr. 
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Sprinkle - (By Deposition) 

1 Sprinkle take the stand? 

2 THE COURT: Yes. 

3 ROBERT S. SPRINKLE, III, PLAINTIFF'S WITNESS (By Deposition) 

4 MR. WILNER: This deposition was taken January 19th, 

5 1996. 

6 Q. Mr. Sprinkle, what's your name and residence address? 

7 A. My name is Robert S. Sprinkle, III, [DELETED], 

8 [DELETED]. 


9 

Q. 

How long have you lived in [DELETED]? 


10 

A. 

Forty years. 


11 

Q. 

Presently employed? 


12 

A. 

No. 


13 

Q. 

Last employment? 


14 

A. 

American Tobacco Company. 


15 

Q. 

Until when? 


16 

A. 

January the 10th of 1995. 


17 

Q. 

Reason for no longer employed? 


18 

A. 

American Tobacco Company was sold, and 

my services were 

19 

no 

longer needed. 


20 

Q. 

Your age? 


21 

A. 

Sixty. 


22 

Q. 

Did you receive any kind of retirement 

package from 

23 

American Tobacco? 


24 

A. 

Yes . 


25 

Q. 

If you would, give me the sketch of the 

! time frame when 
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1 you started with the company and the major jobs you have had. 

2 A. I started with the company — I guess it was June of 1957 

3 as a bench chemist. Uncle Sam took me in — I guess it was 

4 January of '58, two years, returned to American in '60 again 

5 as a bench chemist. And over the times, various duties, 

6 product development, new products, chemistry. I was made 

7 deputy research director in, I guess it was 1976. I guess I 

8 was made a vice president in 1978-79, and these dates are not 

9 all that exact. And when the job was terminated, I was 

10 executive vice president of research. 

11 Q. Of research? 

12 A. Research and quality assurance. 

13 Q. That would have been 1995 when it was terminated? 

14 A. Yes. 

15 Q. Before I get too much further on, tell me about your 

16 early training and any degrees you have. 

17 A. I have a B.S. degree in chemistry. 

18 Q. From where? 

19 A. Emory and Henry College. 

20 Q. A lot of people have heard of Emory University. Is that 

21 related to it? 

22 A. No. 

23 Q. Where is Emory and Henry College located? 

24 A. Emory, Virginia. 

25 Q. Is it still in operation? 
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1 

A. 

Yes . 




2 

Q. 

What was the date of your degree? 




3 

A. 

June of 1957. 




4 

Q. 

So you do not have any advanced degree 

in 

chemistry? 

5 

A. 

No. 




6 

Q. 

Do you have any degrees or expertise in 

the 

field of 

7 

human health? 




8 

A. 

No. 




9 

Q. 

I want to start in 1957 when you joined 

the 

company as a 

10 

bench chemist. 




11 


Now as I understand it, you were on the 

old 

facility on 

12 

the 

Jefferson Davis Turnpike? 




13 

A. 

Uh-huh. 




14 

Q. 

Who did you report to? 




15 

A. 

Dick Irby. 




16 

Q. 

I-R-B-Y? 




17 

A. 

Uh-huh. 




18 

Q. 

What was his job title? 




19 

A. 

I don't recall now. 




20 

Q. 

Did Dick Irby run the operation out there 

on 

the 

21 

Jefferson Davis Turnpike? 




22 

A. 

No, he was in charge of one section. 




23 

Q. 

How would you describe that section? 




24 

A. 

Well, I guess it was — I guess you'd say 

physical 

25 

chemistry. 
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Sprinkle - (By Deposition) 

Q. Were there any other sections? 

A. Oh, yes, there was the agronomic section. 

Q. Agronomic? 

A. Yes. 

Q. Okay. 

A. There was a quality control section, organic chemistry 
and analytical chemistry. 

Q. And Dick Irby was in charge of physical chemistry, and 
you were working for Dick Irby; right? 

A. Yes. 

Q. So then there came a time when you moved up in the ranks 
and you became — what was the next job, a deputy research 
director, or did you have some jobs in between? 

A. There were jobs in between, you know, as far as titles 
and what you have. I never paid a whole lot of attention to 
them. You know, it was — product development was one area. 
Q. When you first began as a bench chemist, what were your 
duties? 

A. At the time I started with the company, that particular 
section was developing from scratch first gas chromatographic 
procedure for analyzing cigarette smoke. 

Q. That was an ongoing project when you got there? 

A. Uh-huh. 

Q. Did the gas chromatograph ever get developed? 

A. It most certainly did. It was very high tech. There was 
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Sprinkle - (By Deposition) 

1 no commercial equipment in the marketplace. It was built by 

2 blowing your own glass, glassware. The work was published, 

3 the procedure and the findings. 

4 Q. The findings of what was in cigarette smoke from 

5 different kinds of cigarettes? 

6 A. Based on that procedure, yes. It didn't — it just took 

7 a group of — it isolated and identified a group of 

8 constituents in smoke. 

9 Q. Right; it didn't necessarily identify every constituent? 

10 A. No. 

11 Q. It was designed to identify a certain subset of 

12 constituents? 

13 A. It was the forerunner in the tobacco industry of gas 

14 chromatography, the very infancy, and it was very crude. 

15 Q. Did it get succeeded by some more sophisticated gas 

16 chromatograph at one point in time? 

17 A. Oh, yes. 

18 Q. Inside the company? 

19 A. Yes. 

20 Q. Developed by the company? 

21 A. No. 

22 Q. So eventually the company was able to buy from outside 

23 vendors a next generation of grass chromatograph? 

24 A. Yes. 

25 Q. What year was that? 

Carolyn S. Fant 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Sprinkle - (By Deposition) 233 

A. Let's see. I guess that started to come on line sometime 
in the early sixties. 

Q. Now, if I went to the laboratory today, would you find a 
gas chromatograph of some sort? 

A. No. 

Q. Why not? 

A. The building is a shell. 

Q. A shell? 

A. It's been sold. There's nothing in the building, nothing 
that American Tobacco had is in that building now. It's all 
been moved. 

Q. So basically the lab was closed and all the contents were 
sold or removed? 

A. Yes. 

Q. And that happened after you left? 

A. Yes. 

Q. Prior to your leaving, was there some sort of gas 
chromatograph in that laboratory? 

A. Correct. 

Q. So you were developed in this work trying develop this 
machine or developing this machine in the early — or the late 
1950s. Tell me what other major projects you worked up up 
through the fifties and sixties? 

A. Well, I came back following military duty in '60 and went 
to work again in the physical chemistry section working with 

Carolyn S. Fant 
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1 mass spectroscopy again trying to identify isolated 

2 constituents of tobacco and tobacco smoke. 

3 Q. What was the purpose of isolating constituents of tobacco 

4 smoke? 

5 A. That was part of the research laboratory's functions, to 

6 identify components of tobacco and tobacco smoke, only one 

7 portion. 

8 Q. Who cared what components were in tobacco smoke? 

9 A. American Tobacco Company cared. 

10 Q. Somebody from American Tobacco had, as far as you know, 

11 told the research department to analyze what was in it? 

12 A. I don't know who told, who but that was one of the 

13 charges and responsibilities of the department of research 

14 along with product development, product improvement, quality 

15 control, quality assurance. 

16 Q. When you arrived on your job in 1957 and shortly 

17 thereafter, was there a library or research library that was 

18 kept at this research facility? 

19 A. Yes. 

20 Q. What types of books or publications were contained there? 

21 A. Patents relating to tobacco and tobacco products, 

22 chemistry books. You know, it was a research laboratory that 

23 employees could use to look up something with chemistry, 

24 physical chemistry, biology, agriculture. 

25 Q. Did you subscribe to periodicals? 

Carolyn S. Fant 
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1 A. Yes. 

2 Q. And those periodicals would have been periodicals in the 

3 chemical field for one? 

4 A. Yes. 

5 Q. Were there medical periodicals that you received? 

6 A. Yes. 

7 Q. Was there someone in the research department known to 

8 you, either back then or at any time, who was responsible for 

9 going through the medical periodicals to review them to see 

10 whether there was something there of interest? 

11 A. I'm sure there must have been or we wouldn't have taken 

12 the articles. You know, what they did with them, that wasn't 

13 my field. 

14 Q. Let me get this straight. You were not charged with that 

15 responsibility at any time in your career? 

16 A. No. 

17 Q. As I understand it, you were not trained in human health 

18 or the interpretation of medical issues? 

19 A. Correct. 

20 Q. You did not then, or any time, go through medical 

21 articles and try to understand what they said or whether they 

22 were important. 

23 A. Correct. 

24 Q. I understand that you did some work with this gas 

25 chromatograph and then a mass spectrometer. Tell me any other 
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1 projects that you were involved with as you continued to work 

2 at American Tobacco Company? 

3 A. Well, from the physical chemistry section I went over 

4 into the section that was involved with isolating and 

5 determining constituents of tobacco smoke — of tobacco. 

6 Q. As opposed to tobacco smoke, this was the constituents of 

7 tobacco? 

8 A. Yes. 

9 Q. How in general is that done? What kinds of tests or 

10 devices are used? 

11 A. Basically that was wet chemistry. 

12 Q. Which means? 

13 A. Well, you take tobacco and you extract it with alcohol or 

14 water or some other solvent, and then, you know, through 

15 analytical chemistry at that time, it was all wet chemistry. 

16 Nowadays there is liquid chromatography. 

17 Q. Back then by wet chemistry you had to analyze what was in 

18 the tobacco just by using conventional chemical methods; would 

19 that be fair? 

20 A. Correct. 

21 Q. Was this done in general to assure that the tobacco that 

22 was being received by American Tobacco was of a particular 

23 specification, or, on the other hand, was it being done to 

24 find out what was in tobacco in general? 

25 A. For both reasons. 
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1 Q. Give me a rough time frame when you were involved in this 

2 tobacco project? 

3 A. I would say that was from '62 to '63. 

4 Q. And carrying along to any other major projects that you 

5 have been involved with in sequence from this tobacco project? 

6 A. Well, next a new section was formed referred to as new 

7 products. 

8 Q. How long did you work with the new products section? 

9 A. Let's see, from there until '68 or; 69 maybe. 

10 Q. What was your next major project? 

11 A. Well, we developed a number of different cigarettes. 

12 Some were introduced, some — 

13 Q. Some were what? 

14 A. Some were introduced into the marketplace. I mean, this 

15 was research, you know. 

16 Q. What next would be a better question? 

17 A. Well, I guess from there I became manufacturing 

18 coordinator. 

19 Q. What does a manufacturing coordinator do? 

20 A. Well, with all the new projects that were being put in 

21 the marketplace, the manufacturing coordinator coordinated the 

22 research operations with manufacturing. 

23 Q. Skip to page 32 and answer on line 6. 

24 Deputy director of research, 1976; what was your next 

25 position? 
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1 A. Director of research. 

2 Q. What year? 

3 A. 1978. 

4 Q. And page 33. 

5 So you became vice president of research at one time, 

6 right, sometime after 1978? 

7 A. In that time frame, yeah. 

8 Q. What was your next position? 

9 A. I was made senior vice president of research. 

10 Q. All right page 44 top of the page. 

11 Were you involved in any projects to analyze what is in 

12 cigarette tar? 

13 A. Yes. 

14 Q. What kind of project was that? 

15 A. What kind of project? 

16 Q. What was it called? Identify it so we can talk about it. 

17 A. Particulate smoke. 

18 Q. What kind of machines or devices were used to measure or 

19 identify the substances in cigarette tar? 

20 A. Attempted to use mass spectroscopy again. 

21 Q. Were you involved in a project to use mass spectroscopy 

22 to figure out what was in cigarette tar? 

23 A. Late eighties, early nineties. 

24 Q. Was that the first such project you were involved in 

25 involving the analysis of cigarette tar? 
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A. That I was involved in? 

Q. Yes? 

A. Correct. 

Q. You told me that you worked on the mass spectrometer in 
the eighties and nineties. I'm curious if you know about any 
previous work that was done to analyze this cigarette tar 
previous to the 1980s and nineties. 

A. I'm sure there must have been. I'm not aware of it. 

Q. So as far as you know, the first time American Tobacco 
analyzed or tried to analyze what was in cigarette tar was the 
late eighties or early nineties as far as you know? 

A. Correct. 

Q. Did American find out what was in cigarette tar? 

A. No. 

Q. Any of its constituents? 

A. Some materials were isolated, but it was very complex 
mixture. Very difficult to isolate and separate. 

Q. Was some kind of report done from this test? 

A. Reports were written periodically. 

Q. So were these reports on what was in the cigarette tar 
published to the general public? 

A. No. 

Q. Were they put in medical or chemical journals? 

A. No. 

Q. So what was done with this information? 
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A. The work was never completed. We ceased to exist before 
the work was completed. 

Q. So this was one of the projects that was ongoing when the 
lab was closed? 

A. Correct. 

Q. But preliminary reports went where, as far as you know? 

A. Central files. 

Q. What where central files is today nobody knows? 

A. Correct. 

Q. Now, this project to analyze cigarette tar would have 
been ongoing for what, five or six years anyway; right? 

A. Correct. 

Q. Did you ever request that the results be made public? 

A. No. 

Q. Why not? 

A. They were too preliminary. 

Q. Did you think the project was worthwhile and should be 
continued? 

A. We were continuing to investigate in that area, but it 
was becoming frustrating that we were not learning more. 

Q. Did you think the project should be pursued so that you 
might learn as much as you could about what was in the 
cigarette tar? 

A. Let me make sure I understand the question. Did I thing 
it was of sufficient interest? 
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1 Q. Yeah? 

2 A. Certainly. 

3 Q. What was the purpose of finding out what was in cigarette 

4 tar? 

5 A. Another effort to try and learn as much as we could about 

6 tobacco and tobacco smoke. 

7 Q. Now, of the compounds that were isolated, what types of 

8 things were found? 

9 A. It was a mishmash of a lot of things. Having been away 

10 from it this long, to try and — I couldn't tell you. 

11 Q. You couldn't really remember? 

12 A. I couldn't tell you. 

13 Q. Of the compounds that were found, when a particular 

14 compound was found, did you check the compound to see whether 

15 it might have some harmful effect on human health? 

16 A. No. 

17 Q. Did you subject humans or animals to any amount of this 

18 compound to see whether it hurt them? 

19 A. No. 

20 Q. Were any of these — did you check to see whether any of 

21 these compounds might be listed in some book somewhere as 

22 known carcinogens? 

23 A. No. 

24 Q. Was that not a part of what you were charged with the 

25 responsibility of doing? 
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A. No. 

Q. Was there a medical doctor on the staff that you knew? 

A. No. 

Q. Was there anybody that you knew besides yourself who was 
getting a list of these compounds to check whether they were 
harmful to humans? 

A. No. 

Q. Now, if we go back to 1957 to your gas chromatograph 
work, I understand that you were at that time not analyzing 
what was in the tar so much as analyzing what was in the gas 
phase. Did I get that right? 

A. Correct. 

Q. Did you find out what was in the gas phase of cigarette 
— of cigarette smoke? 

A. We identified a number of constituents. 

Q. Were these constituents published? 

A. Yes. 

Q. Where? 

A. Journal of Tobacco Science. 

Q. Did American Tobacco conduct research to determine 
whether any of these constituents was harmful to human health? 
A. No. 

Q. Did you ever participate in any studies or tests to 
determine whether or not nicotine in cigarettes was addictive 
to human beings? 
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1 A. No. 

2 Q. Were you ever aware that any such tests were done within 

3 the laboratory of American Tobacco Company? 

4 A. No. 

5 Q. Were you asked to study the question of whether nicotine 

6 was addictive in human beings? 

7 A. No. 

8 Q. Did you ever make a request to management of American 

9 Tobacco Company that the subject be studied? 

10 A. No. 

11 Q. When was the first time that you received any information 

12 about the question of whether nicotine is addictive to humans? 

13 A. I don't know. When was the first time? 

14 Q. How long ago? 

15 A. I guess the thing that comes to mind is the 1964 Surgeon 

16 General's report. 

17 Q. Did you review the '64 Surgeon General's report? 

18 A. Yes. 

19 Q. When is the first time you saw it? 

20 A. Oh, I guess it was sometime in the — I don't know, 

21 seventies. 

22 Q. In the seventies? 

23 A. Sixties. I really don't know. 

24 Q. Would you say that the '64 report was the first time you 

25 had any scientific evidence on the question of whether 
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1 nicotine is addictive? 

2 A. I mean, I'd have to say no because it was information 

3 being published in the media. 

4 Q. In the media? 

5 A. On an ongoing basis. 

6 Q. What about scientific information aside from what's in 

7 the media? 

8 A. I guess it would have to be the Surgeon General's report. 

9 Q. In '64? 

10 A. Yes. 

11 Q. As I understand it, American Tobacco, as far as you know, 

12 conducted no scientific tests on the question of whether 

13 nicotine in cigarettes is addictive to human beings; is that 

14 right? 

15 A. Yes. 

16 Q. Did American Tobacco to your knowledge conduct scientific 

17 tests to determine whether or not cigarettes were harmful to 

18 human beings? 

19 A. No. 

20 Q. As far as you know, it was never done by American 

21 Tobacco? 

22 A. Correct. 

23 Q. Did you ever request that American Tobacco carry out 

24 scientific research to determine whether cigarettes were 

25 harmful to human beings? 
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1 A. No. 

2 Q. Did anyone ever request you to do that? 

3 A. No. 

4 Q. Did any management person from American Tobacco ever ask 

5 you whether cigarettes were harmful to human beings? 

6 A. Not that I recall. 

7 Q. Regardless of whether you were asked, did you ever report 

8 to any management person at American Tobacco on the subject of 

9 whether cigarettes were harmful to human beings? 

10 A. No. 

11 Q. To your knowledge, did anyone at the laboratory in 

12 American Tobacco ever report to management, to your knowledge, 

13 on the subject of whether cigarettes were harmful to human 

14 beings? 

15 A. To my knowledge, they did not. 

16 Q. Did you ever write any reports, whether or not they were 

17 circulated to management, on the subject of whether tobacco 

18 was harmful to human beings? 

19 A. No. 

20 Q. Did you ever have any conversations with Dan Johnston on 

21 the subject of whether tobacco was harmful to human beings? 

22 A. Don Johnston? 

23 Q. Don. I'm sorry, not Dan. Don Johnston. 

24 A. Not that I recall. 

25 Q. Did you ever have any meetings with people in the 
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1 laboratory where the subject of whether cigarettes are harmful 

2 to human beings was discussed? 

3 A. No. 

4 Q. Did you ever have any meetings with people in the 

5 laboratory where the subjects of whether cigarettes were 

6 addicting to human beings was discussed? 

7 A. No. 

8 Q. Did you ever report to American Tobacco management of any 

9 type whether or not the cigarettes were addictive to human 


10 

beings? 


11 

A. 

No. 


12 

Q. 

Page 94. 


13 


I'm asking how can you achieve a measured 

amount of 

14 

nicotine in the final cigarette; how do you? " 

You" being 

15 

American Tobacco. How does American Tobacco? 


16 

A. 

We know what the nicotine content of each 

of the tobacco 

17 

components is that makes up a cigarette. 


18 

Q. 

Tobacco components? 


19 

A. 

Uh-huh. 


20 

Q. 

Which means what? What kind of tobacco? 


21 

A. 

Well, there's reconstituted tobacco, there 

's oriental 

22 

tobacco, flue-cured tobacco, burley tobacco, and Maryland 

23 

tobacco. 


24 

Q. 

They all have different amounts of nicotine? 

25 

A. 

Oh, yes. 
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1 Q. So in making a cigarette that has a certain amount of 

2 nicotine, you can kind of blend these things together and 

3 figure out what you're going to have? 

4 A. We can predict what it's going to have, yes. 

5 Q. You have to do more than that, don't you? I mean, you 

6 have to have uniformity for one cigarette and another if it's 

7 the same brand; it's supposed to have the same amount of 

8 nicotine? 

9 A. Without question. 

10 Q. It's more than just prediction; you have to actually 

11 engineer it, don't you? 

12 A. Tobacco is a natural product. It's subject to climatic 

13 conditions. If the growing season is hot and dry, you get a 

14 different tobacco than you get from tobacco growing during the 

15 season where it's excessively wet. And every once in awhile 

16 get the ideal growing season. The nicotine varies up and down 

17 the plant by stalk position. 

18 Q. So how do you adjust the final product so it has the 

19 amount of nicotine that you say it has? 

20 A. We keep an inventory of tobacco, 24 months on average, 

21 and we know what the nicotine content of each type of tobacco 

22 we use by stalk position and by crop year. 

23 Q. So by blending the tobacco you could achieve the amount 

24 of nicotine that you want to in the cigarette? 

25 A. Yes. 
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Q. You could make a cigarette that has less nicotine? 

A. Oh, yes. 

Q. And you could make one that has more? 

A. Correct. 

Q. Were you aware of the pilot plant that was run of 
nicotine fortified reconstituted tobacco? 

A. Was I aware of the pilot plant? 

Q. Yes. 

A. Yes. 

Q. How much nicotine fortification was done to this 
reconstituted tobacco? 

A. I don't know. I was not involved in that. 

Q. And the purpose was to increase the nicotine in the 
reconstituted tobacco and therefore in the end product? 

A. Yes. 

Q. Where was this nicotine obtained to put into the 
reconstituted tobacco to make it have more nicotine? 

A. I don't recall. 

Q. Could American Tobacco buy nicotine if it wanted it? 
A. At one time you could. 

Q. Mr. Sprinkle, before we took a break, you had said, I 
think, in your belief and understanding cigarettes do not 
cause cancer; fair? 

A. Correct. 

Q. And I think you said you base that on the idea that 
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1 science does not know the mechanism by which cancer is formed? 

2 A. Correct. 

3 Q. And you said something about heart disease. Your 

4 understanding is the mechanism by which people get heart 

5 disease is not understood either; right? 

6 A. Correct. 

7 Q. And your understanding is that cigarettes do not cause 

8 heart disease; right? 

9 A. As long as we don't know what causes heart disease, you 

10 can't lay it at the foot of cigarettes. 

11 Q. Can you lay it at the foot of diet? 

12 A. No. 

13 Q. Can you lay it at the foot of stress? 

14 A. No. 

15 Q. You can't really say anything causes heart disease; 

16 right? 

17 A. Correct. 

18 Q. And the same is really true for any disease since we 

19 don't know exactly how it's formed? 

20 A. Correct. 

21 Q. Mr. Sprinkle, let me clear one thing up. I want to be 

22 absolutely sure that I understand you that it was not your job 

23 during the time that you were at American Tobacco to inform 

24 the management of American Tobacco about the health effects of 

25 smoking? 
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A. Correct. 

Q. And that you did not, as a matter of your job and as a 
matter of course, discuss and inform upper management, 
including Mr. Johnston? 

A. Correct. 

Q. And that he never asked you to do that; is that true? 

A. Correct. 

Q. And that you do not have training in epidemiology? 

A. Correct. 

Q. And that you would not be qualified to discuss 
epidemiological studies on the health effects of smoking? 

A. Correct. 

Q. And you have not done so while at the company; true? 

A. Correct. 

Q. And that there is no one, to your knowledge, or was no 
one at the company who was qualified to discuss the medical 
aspects of epidemiology as it relates to smoking and health? 
A. Correct. 

Q. Do you believe, sir, that cancer-causing substances in 
cigarette smoke have never been identified? 

A. Correct. 

Q. Is that true? 

A. Correct. 

Q. And I think you were asked some questions about the 
Surgeon General, do you remember, just recently? 
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A. Yes. 

Q. Let me show you, sir, the 1989 report of the Surgeon 
General. Have you seen it before? 

A. Yes. 

Q. Let me ask you to read, if you could, into the record the 
conclusions on page 21 on the physiochemical nature of 
tobacco. 

A. "The estimated number of compounds in tobacco smoke 
exceeds 4,000 including many that are pharmacologically 
active, toxic, mutagenic, and carcinogenic." 

Q. Let me stop you there. What does "pharmacologically 
active" mean to you? 

A. I don't know. 

Q. Don't know? 

A. No. 

Q. What does pharmacologic mean? 

A. I'm not a doctor. 

Q. Isn't that a chemical term? 

A. Not in my field. 

Q. You have never heard the word "pharmacologic"? 

A. I've heard the word, but it's not an area I have any 

proficiency whatsoever. 

Q. What about toxic? What does that mean? 

A. Yes, I have heard toxic. 

Q. Is it true there are many that are toxic out of that 
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4,000? 

A. In all likelihood, yes, there are some. 

Q. Well, what does "mutagenic" mean? 

A. Mutations within cells; what have you. 

Q. Have you ever heard that there are compounds in cigarette 
smoke that are mutagenic? 

A. The Surgeon General said so, yes. 

Q. Do you disagree with the Surgeon General that there are 
mutagenic compounds? 

A. I can't disagree with him because I'm not — 

Q. Not an expert in that area? 

A. Not an expert in that area. 

Q. How about carcinogenic. Isn't that what it says also? 

A. Correct. 

Q. Do you agree or disagree with what's stated by the 
Surgeon General? 

A. I can't state an intelligent opinion because it's not my 
area. 

Q. It's not your area, okay. What's number 2? 

A. "43 carcinogens have been identified in tobacco smoke." 

Q. Page 187. 

You also mentioned that quality assurance was performed 
by the American Tobacco — by American Tobacco to make sure 
the consumer got best product he could; is that fair to say? 

A. Yes. 
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1 Q. Is it also fair to say that American Tobacco never tested 

2 its products to make sure they were safe for the consumers? 

3 A. Yes. 

4 MR. WILNER: Your Honor, that concludes our reading 

5 of Mr. Sprinkle's deposition taken in 1996. 

6 THE COURT: Okay, let's mark that transcript as 

7 1180, and I will receive it in redacted form. 

8 (Plaintiff Exhibit No. 1180 was received in evidence.) 

9 MR. WILNER: Your Honor, we had another deposition 

10 to read but I think it's going to take a moment to make sure 

11 there is not an objection. I guess it's too early for lunch 

12 break, but could we have five minutes to make sure we're on 

13 the same page? 

14 THE COURT: Would you prefer to go back to the jury 

15 room? You may be more comfortable there. We'll call you back 

16 when we're ready. 

17 (Recess.) 

18 (Jury present.) 

19 MR. HOLT: Your Honor, we have the medical records 

20 and I know they have been admitted, but do you want me to go 

21 through the numbers with the Court or how would you like to do 

22 that? 

23 THE COURT: Are you going to display or publish some 

24 of them to the jury? 

25 MR. HOLT: Yes, sir, I'd like to publish the bulk of 
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1 them to the jury and just read briefly from a couple of them. 

2 THE COURT: Okay, I guess if you're going to read 

3 from them as long as they are in evidence you don't need to 

4 identify them if there is no objection from the defendant. 

5 MR. CRASS: Judge, I guess I hadn't heard he wanted 

6 to read portions of them. That seems to be something he can 

7 do later in argument or through a witness, but — 

8 THE COURT: Well, I guess that's right. Ordinarily 

9 I don't permit you just to emphasize pieces of the evidence. 

10 You're certainly entitled to publish them. If there is 

11 something you want to point out for the jury to see, that's 

12 one thing, but I think just to read them — 

13 MR. HOLT: In that light. Your Honor, I'd like to 

14 add one thing, which hasn't been put in that the defense has 

15 no objection to, the death certificate as 1181. 

16 THE COURT: 1181? 

17 MR. HOLT: Yes, sir. 

18 THE COURT: All right. 

19 MR. HOLT: I would like to publish the death 

20 certificate and the medical records previously entered to the 

21 jury. 

22 THE COURT: There is no objection to the death 

23 certificate? 

24 MR. CRASS: No, sir. 

25 THE COURT: All right, that will be received. 
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1 (Plaintiff Exhibit No. 1181 was received in evidence.) 

2 THE COURT: Did you want to call a witness? 

3 MR. HOLT: Your Honor, we prefer to break right now 

4 and wait for Dr. Marvin to get here and start right there. 

5 THE COURT: Ladies and gentlemen, those records are 

6 available to you for your inspection. When we publish them to 

7 you, that means you're entitled to look at them. That's up to 

8 you. They are there if you want to look at them. 

9 We'll recess now for lunch, and plan to be back so 

10 that you can come into the courtroom at 1:00 p.m. and don't 

11 discuss the case. 

12 JUROR: Judge, do I take these with me or leave 

13 them? 

14 THE COURT: No, don't take them out of the 

15 courtroom. 

16 JUROR: Look at them while they're talking? 

17 THE COURT: That's all right. You're asking whether 

18 you should look at them while they are talking. It's better 

19 not. It's better to pay attention to the witnesses, but 

20 you'll have an opportunity to see them. But we do need to 

21 keep them in the courtroom and not let them go. 

22 Okay? 

23 (Recess 11:55 to 1:00 p.m.) 
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THE COURT: Mr. Holt? 

MR. HOLT: Your Honor, at this time we call Dr. 
Peter Marvin. 

(Peter Marvin, called by the plaintiff, sworn) 

DIRECT EXAMINATION 


BY MR. HOLT: 

Q. Dr. Marvin, would you tell us your full name, sir? 

A. Peter Michael Marvin. 

Q. Dr. Marvin, would you tell us a little bit about your 
background as far as your education and professional 
history? 

A. Sure. Grew up in Little Rock. Went to college at 
Brown University in Rhode Island. Came back to do my 
medical school training and graduate work in 
pharmacology. Masters in pharmacology at UAMS in Little 
Rock in 1975, finished my M. D. degree at UAMS in 1977. 

Did three years of internal medicine specialty work, board 
certified in internal medicine in 1980. Two years of 
pulmonary medicine, pulmonary critical care medicine in 
'80 to '82. Board certified in pulmonary medicine in '82 
and went to work in private practice. North Little Rock 
from '82 until about five months ago. 

Q. Doctor, you mentioned board certified internal 
medicine, board certified pulmonary doctor. What does 
that mean, board certified? 
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1 A. Board certified means that one goes through a 

2 residency specialty training program in that specialty and 

3 satisfies the requirements of that teaching department in 

4 that institution. And then you have to sit for a test and 

5 you have to pass this board certification examination in 

6 both those subjects. 

7 Q. Yes, sir. You mentioned that — you said up to a 

8 couple of weeks ago? 

9 A. No, several months ago. I am now in a medical 

10 management job with Arkansas Blue Cross Blue Shield. I 

11 moved from private practice in September, October. 

12 Q. We're going to go back up from there, but just out of 

13 curiousty why did you move from private practice into 

14 administrative type situation? 

15 A. I had some interest in medical management at the 

16 hospital where I work. I did some consulting work for the 

17 administration there in management issues, and a job 

18 opening came up and I was interested in medical 

19 management, and I'm not getting any younger and I thought 

20 it was a good opportunity to take. 

21 Q. Better hours than a practicing physician? 

22 A. Somewhat better hours, yeah. 

23 Q. Doctor, you mentioned in the hospital you were 

24 involved with. What hospital was that? 

25 A. That was Memorial Hospital as we used to call it. 
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1 Now it's Baptist Memorial Medical Center in North Little 

2 Rock. 

3 Q. You practiced for quite a few years as a pulmonary 

4 specialist, is that correct? 

5 A. Twenty-two years. 

6 Q. What was the name of that practice or clinic? 

7 A. Originally North Little Rock Pulmonary Clinic and we 

8 changed our name when I got more partners several years 

9 ago to Pulmonary Consultants. 

10 Q. As a pulmonary specialist what type patients do you 

11 see there? 

12 A. Primary respiratory disease, including asthma, 

13 emphysema, chronic bronchitis, various other medical 

14 diseases of the respiratory system, lung cancer. Then we 

15 see the respiratory complications from a number of 

16 illnesses that might affect the lung secondarily, such as 

17 heart disease and so forth. 

18 We do a lot of critical care medicine in that we 

19 work in intensive care units taking care of people on 

20 breathing machines, the critically ill who suffer 

21 complications that affect our system. 

22 Q. In your practice over the years, 20 some odd years, 

23 can you give me an idea as to the percentage of the 

24 patients that were lung cancer victims? 

25 A. Percentage of all the patients would be hard to pin 
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1 down with any certainty. I saw hundreds of cases or 

2 diagnosed hundreds of cases of lung cancer of various 

3 types through the years, and by the way, I would include 

4 in that the two years of pulmonary specialty from '80 to 

5 '82 because I was full time pulmonary at that time. 

6 Hundreds of cases, probably approaching 400. I can't be 

7 precise because I didn't keep specific records on that. 

8 Q. Can you explain to the jury what the difference 

9 between a primary cancer and metastatic cancer is? 

10 A. Primary cancer of an organ is defined as one which 

11 arises from transformation of cells native to that organ 

12 to a malignant form. A metastatic cancer is one which 

13 originates in one organ and then moves either through the 

14 blood or lymph channels to another location in the body. 

15 Q. About what percentage of lung cancers you saw were 

16 primary cancers as opposed to metastatic? 

17 A. I was speaking only of primary cancers when I gave 

18 you those figures. I don't consider a metastatic to the 

19 lung even to be a lung cancer and would not have included 

20 that in that total. 

21 Q. We heard a little bit about lung cancer and know that 

22 there are different cell types in lung cancer. 

23 A. Yes. 

24 Q. Could you tell the ladies and gentlemen of the jury a 

25 little bit about that? 
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A. Well, traditionally there were four. I know that 
additional research has caused some interest in 
reclassification and branching that out further, but 
basically it's generally accepted I would say that there 
are four basic cell types, one being squamous cell 
carcinoma, another being adeno carcinoma, a third being 
large cell carcinoma or so called large cell 
undifferentiated carcinoma, and then small cell 
undifferentiated, which is oat cell. 

Now, there is a bronchioalveolar cell subtype. 
Many authorities consider that to be a subtype. Many 
authorities consider that to be a subtype of 
adenocarcinoma. So whether you subscribe to four or five 
major cell types, that's how I would define them. 

Q. That bronchioalveolar, how common is that cell type? 
A. It's very uncommon. It's extraordinarily uncommon. 

I believe I diagnosed three of the alveolar. By the way, 
if you don't mind, we usually shorten the name to alveolar 
cell because I think you will agree bronchioalveolar cell 
is a bit of a tongue twister. 

Q. How about if I make it B. A. C? 

A. Fine, thank you. 

Q. You say you treated hundreds of primary lung cancer? 

A. I diagnosed hundreds. I recall that there were three 

that were primary broncioalveolar type. 
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1 Q. All right, sir. I want to ask you to kind of back up 

2 a little bit. The substance nicotine, are you familiar 

3 with that? 

4 A. Yes. 

5 Q. Do you consider nicotine to be an addictive 

6 substance? 

7 A. Highly addictive. 

8 MR. SHEFFLER: Your Honor, I'd like to make an 

9 objection at this point, and if I could, I'd like to 

10 approach. 

11 THE COURT: All right. 

12 (The following proceedings at the bench) 

13 MR. SHEFFLER: Your Honor, at his deposition the 

14 doctor testified that he is not an expert on addictions 

15 and or dependency or diagnosis and treatment. The 

16 question and answer, are you an expert in diagnosis and 

17 treatment of dependency or addictions? No, sir. 

18 THE COURT: Maybe you need to lay a better 

19 foundation or you can voir dire if you want to. 

20 (End of bench conference) 

21 MR. HOLT: 

22 Q. Going back a bit. You said that you had some 

23 education in pharmacology, is that right? 

24 A. Yes, I have a masters degree in pharmacology. 

25 Q. What does that involve? 
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1 A. Involves the study of drugs, pharmaceuticals, 

2 primarily medical administered pharmaceuticals, 

3 substances, how they are handled in the body, how they 

4 circulate, what effects they have on the physiology of the 

5 body. 

6 Q. You are not an addiction specialist per se? 

7 A. No, I'm not. 

8 Q. But do you treat people who have problems with 

9 addictions or an addiction? 

10 A. I don't — well, I see people — 

11 Q. That's what I — 

12 A. — frequently with addiction to various substances. 

13 People are not referred to me nor do they come to me for 

14 the specific purpose of relief or treatment of an 

15 addiction other than to nicotine. 

16 Q. You said that you treated hundreds of lung cancers 

17 over the years? 

18 A. That's right. 

19 Q. Can you give me an idea of about how many of those 

20 were smokers, some sort of frame of reference? 

21 A. I recall that at one point I actually looked at my 

22 experience through the years. Of those diagnosed below 

23 the age of 65 there were three that I diagnosed below 

24 that age who were non-smokers. 

25 Q. When you have a patient come to you with a current 
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1 smoking practice, did you give them advice on how to deal 

2 with that medically? 

3 A. That's to understate. Yes, I give them advice. I 

4 give them encouragement. I give them fortitude. I give 

5 them shouting sessions at times. I give them whatever I 

6 can give them to break them loose from the habit. 

7 Q. Thank you, sir. In your practice have you seen 

8 people who have had difficulty trying to quit smoking? 

9 A. Every single case does have tremendous difficulty 

10 stopping smoking. 

11 Q. Can you kind of give some examples of the things you 

12 have seen in people attempting to do that? 

13 A. It can be very remarkable. Anectodally I can 

14 recall — 

15 MR. SHEFFLER: Your Honor, I would object to 

16 anecdotal evidence. 

17 THE COURT: Well, is he giving a medical 

18 opinion? I guess if it's based on anecdotal information. 

19 MR. HOLT: If it's anecotal from his practice, 

20 he's giving an example, I think it's fair testimony. 

21 THE COURT: All right. I'll overrule your 

22 objection. I guess you better lay a foundation as to what 

23 information he has. 

24 BY MR. HOLT: 

25 Q. You mentioned that you have seen people experiencing 
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1 great difficulty attempting to give up the cigarette 

2 addiction. 

3 A. Yes. 

4 Q. Could you give us some examples that illustrate that 

5 point from your practice. 

6 A. Yes. One gentleman, approximate age sixty, had 

7 thromboangiatis obliterans, talk about tongue twisters, or 

8 burgers disease, which is a disease clearly associated 

9 with constriction and obliteration of the small vessels of 

10 the digits, the fingers, which causes the circulation to 

11 go away basically and the end of the finger to fall off 

12 for want of a better term, and the association — the 

13 causative association of cigarette smoking and the loss of 

14 the portions of those digits was made clear to that 

15 individual, and he would have the cigarette held between 

16 the stumps of the fingers because he could not, even 

17 though informed and encouraged, he could not break the 

18 habit. 

19 Others who have a diagnosis of lung cancer, one 

20 individual in particular, asked me whether his cancer was 

21 associated with smoking and, of course, I told him yes and 

22 he swore to me that was it, he was laying them down, and 

23 happily after surgery we achieved a cure for this 

24 individual, and in follow-up examination he and his wife 

25 were there and he swore tearfully to his wife primarily, 
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1 to me, and really to himself, I suspect, that he would 

2 never smoke again, and two months later on the second 

3 follow-up he was back to smoking. 

4 Q. Have you ever had any patients with tracheotomy tubes 

5 A. Many. 

6 MR. SHEFFLER: Your Honor, I think we're getting 

7 a little far afield from the issues in this case. 

8 MR. HOLT: Your Honor, we've got testimony that 

9 it's not really an addiction, it's just a habit. They 

10 even had some of their executives say it's not even 

11 difficult to quit, so I think it is relevant on the issue. 

12 THE COURT: I'll let him answer this question 

13 but I think we are getting beyond the lung disease. 

14 BY MR. HOLT: 

15 Q. Last question on example. Patients with tracheotomy 

16 tubes. 

17 A. Yes. 

18 Q. Have you ever seen any of them with a problem 

19 quitting smoking? 

20 A. Yes, all of them. The classic example is an 

21 individual with a tracheostomy tube and actually inhaling 

22 cigarette smoke through the tracheostomy stoma in the neck 

23 created by virtue of a carcinoma of the throat 

24 necessitating removal of the voice box and the creation of 

25 this hole to breathe through, and then using that as 
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1 access to cigarette smoke. 

2 Nicotine is one of the most highly addictive 

3 drugs imaginable and my practice illustrated it to me 

4 every single day for 22 years. 

5 Q. Thank you, sir. You do not appear to have your 

6 medical records here with you today. 

7 A. No. 

8 Q. I asked about Mary Jane. Would you like to have a 

9 copy of the exhibits of the medical records to go through 

10 this? 

11 A. I may ask for it if I need to refer. 

12 Q. I'll just set them here and if you need to look at 

13 something, we'll look at it. 

14 A. All right, thank you. 

15 Q. I think they are in chronological order. 

16 A. Great. 

17 Q. If you can, either with or without the records, could 

18 you tell us how you came to see Mary Jane Boerner and what 

19 the circumstances were. 

20 A. She saw one of my colleagues, Valerie McNee, a 

21 cardiologist in North Little Rock in the summer of '96 

22 because of shortness of breath. She had become rather 

23 dramatically short of breath and was concerned that it 

24 might have to do with her heart. She was referred by her 

25 family physician. Dr. McNee did an evaluation of her 
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1 heart, found no clear cut cardiac etiology for symptoms 

2 but on x-ray noticed a spot. There was a spot seen on 

3 x-ray and she referred Ms. Boerner to me for evaluation in 

4 July of '96. 

5 Q. Could you tell us about your visit with Ms. Boerner 

6 and we'll kind of go forward from there. 

7 Q. Yes. Her examination was essentially unremarkable. 

8 Her lungs sounded clear. There were no wheezes, no sound 

9 of loose mucus, nothing — no clear abnormality on 

10 examination to explain the degree of shortness of breath 

11 she was experiencing. 

12 There were no lymph nodes swollen. In short, 

13 there was nothing by physical examination that was clearly 

14 abnormal. But on the x-ray there was a rather hazy mass 

15 seen, a spot on her left lung, which was easy to see on 

16 the front view and not so easy to see on the side view, 

17 and I elected to get a better view with a CAT scan at that 

18 time to get a better view of it and proceed to biopsy that 

19 spot. 

20 Q. You mentioned biopsy of that spot. Was that with a 

21 bronchoscopy or however you say that? 

22 A. The instrument is a bronchoscope and the procedure is 

23 a bronchoscopy. 

24 Q. Could you tell us how that's performed? 

25 A. The patient is lightly anesthetized with a sedative. 
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1 A topical, a surface lidocaine solution is used on the 

2 inside lining of the nostril and a tube roughly the 

3 diameter of a pencil but flexible is placed through the 

4 nostril to gain access through the upper airway to the 

5 bronchial tubes in both branches going into both lungs. 

6 And based on what's seen, if we see anything directly 

7 growing in the bronchial tube we can take scrapings or 

8 actual pinched biopsies of that lesion. If nothing is 

9 seen directly, then we can use the fluoroscope, the x-ray 

10 assistance to guide the biopsy tool and get a guided chunk 

11 of the tissue as a sample. 

12 Q. Do you recall specifically what you saw and what you 

13 did with her in this procedure? 

14 A. Yes. The location of the tumor radiographically was 

15 near the center of the left lung. That is to say it was 

16 not out near the edge under the ribs but was closer to the 

17 middle of the chest which tends to make it more accessible 

18 to the bronchioscope since you are closer to the large 

19 branches of the bronchial tubes. 

20 In fact I was able to see visually with my eye 

21 through the tube, I was able to see pieces of the cancer 

22 appendanges of the primary tumor extending into the 

23 opening of the bronchial tube itself, and I was able to 

24 take a direct biopsy that way. 

25 Q. When you say biopsy, what does that mean? 
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1 A. Sample, a tissue sample. But there's several ways to 

2 do it. The way I did it was to use a small brush. You 

3 could think of it as a miniature toothbrush, some l-16th 

4 the size of a toothbrush placed through the channel in the 

5 tube. And then that brush is rubbed vigorously over the 

6 surface of the tumor, and it scrapes away cells and 

7 salient material that later can be analyzed under a 

8 microscope. That's called bronchial brushing. 

9 And the second sample I took was a forceps 

10 biopsy using a tiny pincher perhaps the diameter of the 

11 lead of a pencil, placed through the scope, and under 

12 direct vision this pinches small chunks of the tumor, that 

13 then in whole part can be submitted for sectioning and 

14 examination under a microscope. 

15 Q. All right, sir. And when you took this biopsy did 

16 you send it to pathology to render an opinion on cell type 

17 A. Yes, sir. 

18 Q. Was that at Baptist Memorial? 

19 A. Yes, the laboratory at Baptist Memorial. The 

20 Memorial branch of the Baptist system and the Little Rock 

21 branch of the Baptist system used the same pathology 

22 group. I don't recall the name of the group, but all the 

23 same group of pathologists covered both hospitals. So 

24 whether the tissue was actually processed at Memorial or 

25 processed at the flagship hospital I don't recall in that 
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1 year, but it doesn't matter. 

2 Q. I want to pull up exhibit 528, dated 7-29-96, 

3 pathology report from Dr. Gary Markland. Might be on you 

4 screen right there. Doctor. 

5 A. No. This — 

6 Q. Have you got it now? 

7 A. Yeah, if I can read it. Yes, I have it. It's 

8 coming better. 

9 Q. What was that pathology report? What was that 

10 finding? 

11 A. This is a bronchial biopsy which would refer to the 

12 pinch sample that I told you about. Do you want me to 

13 read? 

14 Q. Yes, sir. 

15 A. They say, bronchial biopsies, tiny foci, which means 

16 spots, with atypical groups of cells. Comment. These 

17 biopsies are examined at multiple levels through the 

18 block. These consist mostly of unremarkable bronchial 

19 mucosa. It's hard to read sometimes, with some 

20 non-specific chronic inflammation and areas of hemorrhage 

21 There are rare very tiny distorted foci cells with 

22 atypical features. These are somewhat suspicious for an 

23 undifferiated small cell carcinoma but there's too much 

24 degenerative and distortion changes, is what it says, of 

25 the very small amount present to confirm this diagnosis. 
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1 Q. Would you say that is somewhat equivocal of exactly 

2 what it was? Or I don't want to characterize it 

3 unfairly. How you would characterize it? 

4 A. No, I'd say that's a positive finding. It is 

5 equivocal as to cell type. 

6 Q. That's what I mean. 

7 A. It's a biopsy consistent with a cancer cell type not 

8 yet specified. 

9 Q. Small cell carcinoma? 

10 A. Yes. 

11 Q. Do different cell types have behaviors or 

12 characteristics kind of all their own? 

13 A. Very definitely, and that is what was curious about 

14 this cancer in Ms. Boerner. On this sampling was 

15 suggested to be a so called small cell or oat cell is 

16 another term used, carcinoma. Small cell or oat cell 

17 carcinoma has a very aggressive behavior in the body. It 

18 tends to divide quickly and spread quickly through the 

19 blood and lymph systems and in many cases is wide spread, 

20 even at the time you see the first spot on the lung. It's 

21 very difficult to find it early. 

22 It tends not to form large masses centrally. It 

23 tends to form smaller masses and disseminate quickly. It 

24 metastasizes quickly. Her presenting features did not fit 

25 with small cell carcinoma, at least from the behavior 
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1 standpoint. 

2 Q. I'm going to get to that in a second, but is small 

3 cell treated surgically? 

4 A. No, it's not normally treated surgically. There are 

5 some exceptions but it generally is treated with 

6 chemotherapy, sometimes with radiation. 

7 Q. Is that because it's so spread out it would be 

8 impossible? 

9 A. Yeah, you can't get your knife around it. 

10 Q. All right, sir. You said that didn't seem to match 

11 up with other findings in regard to Mary Jane. What did 

12 you mean by that? 

13 A. First of all her CAT scan. Her CAT scan showed a 

14 cavitated, that is, there was a little space in the middle 

15 of the spot. Small cell can cavitate but that's unusual. 

16 Squamous cells more frequently cavitate. So it didn't fit 

17 the x-ray picture. 

18 Second, small cell tends to disseminate 

19 quickly. Her CAT scan and other tests for metastatic 

20 disease done at the initial diagnosis were negative 

21 suggesting against metastatic disease. It's so called 

22 exophytic nature, that is, the way it grows into the 

23 visible lumina, the opening, the bronchial tube, again is 

24 unusual. Not impossible that it's small cell, but this 

25 constellation would be so atypical for the behavior I 
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1 typically see with small cell that I doubted frankly that 

2 this was small cell carcinoma. 

3 Q. Once you got the pathology back did you meet again 

4 with Mrs. Boerner? 

5 A. Yes. 

6 Q. When you talked to Mrs. Boerner did you get a history 

7 as far as her smoking? 

8 A. I do that routinely at the first contact. I had 

9 already obtained that history. 

10 Q. What was your understanding of her smoking history? 

11 A. She had smoked since her teens. She had smoked 

12 fairly heavily, two packs a day for many of those years, 

13 and she had quit, I believe the age was 51 when she had 

14 quit. I think she was in her mid sixties at the time she 

15 presented to me. So she had smoked heavily until about 15 

16 years before her presentation. 

17 Q. Doctor, I believe the proof in this trial will be 

18 that she quit in September of 1981. Is that consistent 

19 with your understanding? 

20 A. Yes. 

21 Q. Does that sound right? 

22 A. Yes. 

23 Q. All right, sir. When you met with her getting the 

24 pathology back, or even before, did you discuss with her 

25 how it was that she came to have cancer? 
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1 A. You mean at the first visit before I had the — 

2 Q. Or whenever it was you first discussed with her the 

3 possible cause of her cancer. 

4 A. I don't remember whether at that clinic visit I 

5 discussed that specific issue, but I do remember that I 

6 discussed with her, in fact, she asked me and I told her 

7 that cigarette smoking caused her cancer. 

8 Q. All right, sir. Would you explain to the jury the 

9 concept of pack years, what that means? 

10 A. Yes. Commonly smoking history in medicine is 

11 described as the product of the number of packs per day 

12 averaged, that is, the consumption of cigarettes in packs 

13 per day, multiplied by the number of years that that 

14 consumption went on. So that one pack per day for ten 

15 years would be ten pack years of smoking whereas two packs 

16 a day for ten years would be 20 pack years of cigarette 

17 smoking. 

18 Q. All right, sir. So you told her the cause of her 

19 cancer was smoking? 

20 A. Smoking cigarettes. 

21 Q. All right, sir. What did you decide to do? You had 

22 this kind of equivocal pathology report that wasn't 

23 certain and you had findings that didn't seem to match 

24 with it. What did you decide to do to try to help her? 

25 A. It was difficult, because as you pointed out earlier, 
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1 the treatment for small cell cancer is generally not 

2 surgical. In the past we would do surgery and have to 

3 close because we found that there was dissemination 

4 already. So with more modern tools we have been able to 

5 avoid that risk and pain of surgery. I didn't want to put 

6 her through that with the potential that this was small 

7 cell. Yet I didn't think it was small cell. So I 

8 consulted with a colleague, an oncology specialist. Dr. 

9 Bucolo, on the telephone and said here is my problem, 

10 Tony, what do you think? And he agreed with me that it 

11 did not fit with small cell, and he and I together on the 

12 telephone decided that we would pursue it as a potentially 

13 surgically curable cancer until it was proven otherwise 

14 because we felt that offered her the best chance of long 

15 term survival. 

16 Q. If you would bring up exhibit 527. Is it on your 

17 screen now. Doctor? 

18 A. It's coming. All right, I have a date of operation, 

19 yes. 

20 Q. And Dr. David Bevans is listed as the surgeon. 

21 A. That's right. 

22 Q. As a pulmonary specialist you don't actually do the 

23 surgical procedure? 

24 A. That's right. 

25 Q. Do you know Dr. Bevans? 
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1 A. Yes, I do. 

2 Q. Would you describe this procedure that's performed 

3 for her? 

4 A. Describe general anesthesia, of course. He put an 

5 endotracheal tube in and describes that. He describes the 

6 position that she lay, describes catheterization of the 

7 bladder and so forth, but that's not what you want to hear 

8 about. And he describes a lateral thoracotomy. What that 

9 means from the, roughly the shoulder blade on the left to 

10 the crease underneath the left breast an incision is made, 

11 generally six to seven inches long he says. I don't see 

12 length of the incision, but it's generally six or seven 

13 inches long, running alongside the rib. 

14 The rib is exposed. A section of the rib is 

15 removed. Am I answering your question or — 

16 Q. No, sir, you are doing wonderfully. Go right ahead. 

17 A. A section of the rib is removed to gain access. You 

18 have to be able to spread the rib apart, get your hands in 

19 working in order to get into the lung and do what you need 

20 to do. 

21 He then enters the chest, he finds by both 

22 visual inspection and by feeling for it, and also knowing 

23 where it is anyway because of the x-rays. He finds the 

24 mass and then he basically removes that section of lung, 

25 which includes the mass. It was a left upper lobe mass, 
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1 although it was near the lower lobe. In order to do that 

2 you have to clamp the blood vessels so they don't bleed, 

3 clamp and cut those, and then you clamp the bronchial 

4 tube, the air passage to the lung, and remove that section 

5 of lung in one block, called hand block resectioning and 

6 removes that section of the lung and gives it to the 

7 pathologist for frozen sections. 

8 Q. I know doctors like to talk in centimeters and I'm a 

9 inches and feet kind of guy. Can you give me the size of 

10 the lung removed? 

11 A. Yes, and I'll try to do it in inches. The upper lobe 

12 is sort of, I would say probably triangular in two 

13 dimensions, more or less of a triangular shape, and it's 

14 probably, in its greatest dimension, eight or nine inches 

15 long, and its least dimension probably five or six inches 

16 long. Of course, that's expanded. When air is removed it 

17 collapses to a smaller dimension. 

18 Q. Yes, sir. So instead of physically taking the tumor 

19 off the lung, you take a section of the lung if I'm 

20 following you? 

21 A. Yes, for several reasons. It's hard to define 

22 exactly where you can cut the lung and leave behind lung 

23 which is still viable and useful. Second, the Good Lord 

24 granted us more than twice as much lung as we need, so 

25 generally you don't harm the patient by removing a bit of 
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1 lung tissue. 

2 Third, you want to be sure you get it all. So 

3 rather than be cutting around, you want to take out the 

4 entire section of the lung that contains it to try to be 

5 sure you get all the tumor out. 

6 Q. And when they take that lung material out you said 

7 send it to the pathologist? 

8 A. Yes. 

9 Q. Could we pull up 528. This is the 8-6-96 pathology 

10 report. 

11 A. I should mention a variable number of lymph nodes are 

12 also removed and sent along with the primary section to 

13 the pathologist. 

14 Q. Why is that. Doctor? 

15 A. You want to see whether the tumor, assuming it's 

16 cancer, whether it has moved through the lymphatic tissue 

17 into the nearby lymph glands. So you remove some of the 

18 lymph and send it along for examination at the same time. 

19 If you find the lymph glands nearby are affected with 

20 cancer, it may change not only what you do later after the 

21 surgery but may change the surgeon's approach during the 

22 operation. 

23 The patient is still asleep and he or she may 

24 want to dissect further, try and go deeper, get more of it 

25 out. So it does matter what the lymph glands have in 
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1 them. 

2 Q. All right, sir. Do you have that report up on 

3 your — 

4 A. I've got a rather weak copy. 

5 Q. Can you tell us what the pathology — 

6 A. I really don't have a very good reproduction here. 

7 THE COURT: Do you have a hard copy that he can 

8 use? 

9 BY MR. HOLT: 

10 Q. It is exhibit 528. 

11 A. I'll try to find it here. That might be easier. 

12 That's better. 

13 Q. All right. I can see where you and the jury might 

14 have a problem. Could you tell the jury what your 

15 pathology report showed in regard to this lung tissue? 

16 A. I have pathology report dated August 6, '96 surgeon 

17 Dr. Bevans. Pre-op diagnosis, cancer left lower lobe. 

18 Specimens mediastinal lymph node; second, parabronchial 

19 lymph node. The results are as follows. The first lymph 

20 node clinically from mediastinum, mediastinum is the 

21 chamber in the center of the chest between the lungs, with 

22 reactive lymphoid hyperplasia and anthracosis, which means 

23 there is black spots and the lymphatic cells are growing 

24 in an exuberant manner but evidence of metastatic 

25 carcinoma is not identified in that specimen. 
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1 Q. So it had no migrated cells to the lymph node? 

2 A. To the lymph node sample in the center of the chest 

3 it had not. 

4 Q. All right, sir. 

5 A. That's good news. 

6 A. Specimen B. parabronchial lymph nodes are those 

7 collected along the bronchial tubes, not toward the center 

8 of the chest but farther out closer to the primary 

9 cancer. Reactive lymphoid hyperplasia and anthracosis 

10 again. Evidence of metastatic carcinoma is not 

11 identified, more good news. 

12 Specimen three, lung tissue. Moderately 

13 differentiated carcinoma with squamous and adenocarcinoma 

14 differentiation. A significant component of small 

15 undifferentiation carcinoma is not identified in the 

16 sections examined. Tumor is found in the medial aspect of 

17 the anterior segment, still within the left upper lobe. 

18 Tumor is 4.5 by 3.5 centimeters. It would be roughly two 

19 inches in greater diameter. Proximal bronchial resection 

20 margin is free of neoplasm. That's important because 

21 where you cut the bronchial tube you want to be sure you 

22 got it all and you don't have any tumor cells growing 

23 alongside where you made the decision. 

24 Q. When you say differentiated carcinoma, what does that 

25 mean? 
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1 A. Differentiation is the process whereby primitive 

2 cells take on the tissue characteristics they eventually 

3 will serve. In the, well, in the fetus, primitive stem 

4 sells may exist in the gut, for example, some of which may 

5 form your intestine, others of which may form your lung, 

6 others of which may form glands to secrete mucus to help 

7 your lungs. Others of those primitive cells transform to 

8 other processes. Differentiation is the process whereby 

9 those primitive cells carry out their destiny to become 

10 what they will eventually serve. Poorly differentiated 

11 means that these cells are primitive. Under the 

12 microscope they appear not to have developed along their 

13 genetic lines into what they are intended to develop 

14 into. Therefore, they are hard to recognize as to which 

15 cell line they belong. 

16 Q. Is that phenomena, in your experience, related to 

17 smoking, smoking history? 

18 A. I don't know the answer to that. 

19 Q. All right, sir. You mentioned two cell types, 

20 squamous and adenocarcinoma? 

21 A. That's right. 

22 Q. Do some people call that adenosquamous? 

23 A. Yeah. A substantial portion of non-small cell 

24 carcinomas of the lung will have mixed cell types. One 

25 will see elements of large cell, one will see 
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1 undifferentiated elements. As you slide your knife 

2 through the two inch mass of tumor, one section may show 

3 themselves that have differentiated into more glanular 

4 structures. Other sections of that ball of tumor cells 

5 may look under the microscope more like squamous elements 

6 that is, cells that have differentiated along the lines 

7 more like your skin, and it's not unusual at all for 

8 cancers of the lung to have more than one such cell line 

9 in the same tumor. 

10 It's not the rule, it's still the exception, 

11 but it's not unusual to have adenocarcinoma and squamous 

12 cell carcinoma in the same primary cancer, and some peopl 

13 label that adenosquamous. I call it mix cell type. 

14 Q. All right, sir. Are these type cells that are 

15 mentioned in that pathology report associated with 

16 cigarette smoking? 

17 A. Yes. 

18 Q. Doctor, we've got a pathology report here that is 

19 different from that first one. Does that mean that this 

20 is better? 

21 A. No. What we do in small biopsies is we frequently 

22 skim off cells from the surface of the cancer which may 

23 look one way under the microscope. In fact, my biopsy 

24 procedures may actually somewhat distort the physical 

25 experience of those cells. So it's not unusual at all to 
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1 get what, I wouldn't call them erroneous but to get a 

2 misleading picture from the small samples I'm able to take 

3 less invasively compared to the final sections, which 

4 means you get the whole cancer out and you look at all 

5 sections of it, and it's not at all infrequent to have 

6 some, let's say disagreement between the original small 

7 biopsy and the final path report. 

8 Q. If I'm following you, you get a better read because 

9 you've got a better sample? 

10 A. Oh, yeah. He's got two inches, I've got two 

11 millimeters. 

12 Q. On each of those pathology findings, either your 

13 small sample or that sample, does it mention a B. A. C? 

14 A. No, it does not. 

15 Q. All right, sir. So she had surgery and you took the 

16 lung out, or a section of the lung. Is she out of the 

17 woods? 

18 A. Wish it were true. A significant portion of people 

19 with lung cancer who undergo a potentially curative 

20 removal such as she underwent will have undetected seeds, 

21 I'll use the word seeds, even at the time of the removal 

22 of the primary tumor, which even with CAT scans and bone 

23 scans and all that may escape detection because they are 

24 microscopic. 

25 At the time there was reason to believe that she 
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was cured based on the location of the cancer, the fact 
that the lymph nodes in the mediastinal chamber, the lymph 
node in the perabronchial space were negative for spread 
of cancer. 

There were one or two small ones near the 
primary tumor that did contain cancer cells but that 
picture we would normally associate with some hope, and 
that hope was expressed and given to her. 

Q. All right, sir. Could we kind of go forward with her 
situation, how it progressed after that. 

A. Sure. 

Q. Did the cancer reappear? 

A. Yes. 

Q. Did she have to have a second surgical procedure? 

A. Yes. In fact, she had several other therapeutic and 
diagnostic procedures. 

Q. Could you tell me about those before we get to the 
surgery then. Doctor. 

A. Yes. She followed up periodically and was better but 
still had trouble. Mary Jane had trouble really fairly 
early on. The surgery was in August of '96. 

Q. Doctor, when you say she had trouble, what do you 
mean by that? 

A. She had discomfort. Many patients, as I described 
that incision, it really is an invasive procedure. 
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1 Q. Can you give a finger diagram? 

2 A. Point of the shoulder blade on the left, come around 

3 follow the rib to the crease underneath the breast. 

4 That's where the incision runs. And after healing the 

5 skin does, of course, approximate and heal back. The 

6 section of the rib, three maybe four inches, depends on 

7 the surgeon, does not completely grow back but bone grows, 

8 lays down again in the channel. There is some numbness 

9 because the nerve that runs under that rib is usually 

10 impaired by the surgical procedure, but there's a little 

11 numbness. Most of the time there's soreness and drawing, 

12 for several months, four to six months, after the 

13 operation. But then they are back to playing golf and 

14 stretching and running and doing other things. 

15 Mary Jane was better but she really didn't reach 

16 that level of comfort. She had more, even five, six, 

17 eight months later than what one would expect from the 

18 soreness of a surgical procedure. Nothing I could hang my 

19 hat on really explained it. 

20 Kept watching it and eventually, even though our 

21 studies were negative, x-rays didn't really show it, her 

22 pain became so compelling, worsening, that further 

23 investigation was carried out. 

24 Q. Was that further investigation in the form of a 

25 surgical procedure? 
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1 A. Originally it was a CAT scan, another CAT scan which 

2 showed some swelling in the rib near the incision, and 

3 following that a diagnostic procedure, surgical procedure. 

4 Q. 527 I believe is an op note of 5-18-98. Tell us 

5 about that procedure, again performed by Dr. Bevans. 

6 A. Thank you, whoever did that. Again, she was put to 

7 sleep. Lay on her right side where the left side was up 

8 to work on. He used a needle under a C. T. guidance and 

9 tried to use some dye. Well, he used some techniques to 

10 find the way to wherever the mass in the rib was. He made 

11 a four centimeter, roughly two inch incision. He then 

12 felt a mass between the ribs apparently involving the 

13 rib. It was a firm mass. He then dissected, divided down 

14 to the mass. It was attached to a rib. He had to use, I 

15 wont' go into, well, I will too. He had to use a bone 

16 cutter to get into it because it was heavily calcified. 

17 Q. I know you know exactly what that means but what is a 

18 bone cutter? 

19 A. I'm not a surgeon, so I'm not as qualified as some to 

20 talk about it, but a bone cutter, it's not really a saw. 

21 You think of a saw that an orthopedic uses but this is a 

22 rongeur, which is like a chisel. 

23 Q. So he's trying to get to the tumor? 

24 A. Yes. 

25 Q. And tell us about what went on. 
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1 A. He removed portions of the rib. He tried to get all 

2 of the palpable — all he could feel of the mass out and 

3 the section of rib that was nearby and attached. 

4 Q. So this time, as opposed to cutting out a piece of 

5 lung, he is removing a rib and the tumor itself? 

6 A. That's right. He's removing pieces of the chest wall 

7 and rib that is running in the chest wall. He's not, at 

8 least I don't see in the report, where he actually cut 

9 into the lung itself. 

10 Q. All right, sir. And was that tumor material sent to 

11 pathology? 

12 A. Yes. 

13 Q. 528 exhibit. Can you read it? 

14 A. Yes. 

15 Q. Could you tell us what that shows. 

16 A. Too calcified to freeze. Normally they do quick 

17 frozen sections but with a lot of calcium in the specimen 

18 they don't do that. Chest wall mass left bone containing 

19 metastatic poorly differentiated carcinoma. Comment. The 

20 tumor is mostly confined to the osseous, that is, bony 

21 tissue with very little infiltration into the surrounding 

22 soft tissue. There is an apparent osteoblastic response. 

23 That means that the bone around the cancer responds to its 

24 presence by growing new bone. Bone and tumor essentially 

25 fills all the marrow spaces. It appears poorly 
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1 differentiated with some areas showing features of 

2 adenocarcinoma. The patient's previous slides from the 

3 lobectomy, (previous surgical number) have been reviewed 

4 and both tumors have a very similar appearance and this 

5 lesion is consistent with metastases from the previous 

6 pulmonary neoplasm. 

7 Q. Again metastases is? 

8 A. Spread from another location. 

9 Q. In your opinion, was this spread from the lung 

10 cancer? 

11 A. Yes. In fact, pulmonary neoplasm is medical for lung 

12 cancer. 

13 Q. All right. Does this appear to be an inconsistent 

14 cell type from the first pathologist report? 

15 A. No. The previous had to adenocarcinoma and squamous 

16 cell carcinoma. This one is apparently entirely, 

17 according to this report, adenocarcinoma which would not 

18 be at all surprising. 

19 Q. Why would it not be surprising? 

20 A. Adenocarcinoma by itself tends to spread through the 

21 lymphatic channels a bit more quickly and easily. It 

22 tends to metastisize more than does squamous cell 

23 carcinoma. So if the primary tumor was made up of both, 

24 it wouldn't be surprising. In fact, it would be 

25 compatible with that, that the adenocarcinoma would escape 

Pegge J. Merkel, RMR 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



Marvin 


direct 


290 

1 the confines of the primary tumor more easily and find its 

2 way into body organs more than the squamous, although 

3 either can metastasize. And one might see squamous 

4 metastases. Typically since adeno metastasizes more 

5 easily, one would expect to find it in the metastases more 

6 readily. 

IQ. Is there any mention in that pathology report of a B. 

8 A. C, a finding of bronchioalveolar cell? 

9 A. No, there's no mention of it. 

10 Q. Now, you've got Mary Jane. She's undergone the 

11 second surgery. Did that require a change in her 

12 treatment regimen? 

13 A. Sure. 

14 Q. Would you tell us about that. 

15 A. Well, typically when these metastatic sites, that is, 

16 these locations where seeds have gone are found, you could 

17 say the cattle are out of the barn. Once seeds have gone, 

18 it's likely that other seeds exist. It's like if you pick 

19 a dandelion in your lawn in spring and you look at it and 

20 all the little white seeds, parachute seeds, are on it, 

21 you still have to think that some are out there in your 

22 grass somewhere, and the same is true here. 

23 We found one seed in a rib, in and near a rib. 

24 It's very possible that other seeds exist, as well, that 

25 are not detected. The patient doesn't feel them, and our 
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1 scans don't show them. Still you hope that this is the 

2 only one and you treat aggressively. Now you treat with 

3 radiation, high dose x-ray treatments. 

4 Q. Let me ask you about that. Doctor. As lay people we 

5 hear about people with cancer having to go to radiation, 

6 and we know that's a bad thing, uncomfortable, but I'm not 

7 sure we really understand. Could you tell us what is 

8 really involved in that? 

9 A. Yeah. X-ray is in essence a form of light, call it 

10 high powered light, invisible light, of course, and it 

11 passes without being felt or seen with high energy. That 

12 high energy, when it impacts the nucleus of a cell, 

13 triggers a change in the D. N. A. and interferes with the 

14 ability to reproduce itself. So it's effective in not all 

15 but many cancers for that reason. It will kill many 

16 cancer cells and stunt the growth of many others. 

17 Sometimes it fails. 

18 It is a relatively benign form of treatment 

19 actually from the standpoint of the patient, especially if 

20 the treatment is aimed at the outer portion of the body, 

21 doesn't involve the central organs like esophagus, stomach 

22 and so forth, tends to be fairly well tolerated is one of 

23 the main reasons it was chosen in her case. 

24 Q. There were other treatments that she had to undergo 

25 in addition to radiation? 
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1 A. Yes. And typically in this circumstance I pass the 

2 torch to the oncologist to carry out those treatments. 

3 Q. Was that Dr. Bucolo again? 

4 A. That's correct. 

5 Q. And you are consulting with him in regard to her 

6 treatment and care? 

7 A. Yes. 

8 Q. What treatment did he institute? 

9 A. Radiation and chemotherapy were what he recommended 

10 and carried out. 

11 Q. You told us about radiation. Can you tell us about 

12 chemotherapy? 

13 A. Yes. There are a number of types of chemicals that 

14 are used, and they change all the time. They tend to be 

15 very toxic, they are poisons. They poison cells and they 

16 are designed to poison cells which are growing rapidly and 

17 spare those which are not but, of course, that's imperfect 

18 so they are fraught with side effects. 

19 Chemotherapy is excellent in some cancers. It's 

20 not very good in lung cancer, unfortunately, generally. 

21 There are exceptions, but it is commonly used in 

22 combination with radiotherapy in this type of lung cancer. 

23 Q. Are there any side effects or unpleasantries 

24 typically associated with chemotherapy? 

25 A. Many. It produces nausea. It causes depletion of 
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1 the bone marrow, elements of the red blood cells and white 

2 blood cells, the clotting cells. Platelet cells of the 

3 bone marrow are diminished, sometimes severely, sometimes 

4 to the point that resistance to infection is hampered and 

5 fevers and dangerous infections can occur. 

6 Probably the most noticeable would be the 

7 nausea. Of course, rapidly dividing hair cells. The 

8 follicle cells in the scalp are affected by chemotherapy, 

9 so hair loss is a common side effect. There are a 

10 number. It's not a pleasant experience. 

11 Q. All right, sir. So she is getting radiation, she is 

12 getting chemo. How do things progress at that point? 

13 A. Again, at this point her care is really under the 

14 management of Dr. Bucolo, and I'm seeing her from time to 

15 time for complications. It didn't go well. 

16 Q. Are you aware of a complication involving her arm, 

17 her hand? 

18 A. Yes. 

19 Q. Could you tell the jury about that. 

20 A. Really the two major complications that I was most 

21 directly involved in were thrombosis of subclavian artery 

22 in which a blood clot actually formed in the artery of the 

23 arm, I believe it was her left arm if memory serves and 

24 circulation to the arm was impaired. And Dr. Bevans I 

25 think actually had to enter the scene again to try and 
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1 clear that clot and restore circulation. Again, memory is 

2 weak, but as I recall, he had to do that on two occasions. 

3 I may be mistaken on that. 

4 Q. Doctor, I believe there was some proof of a 

5 barometric chamber being used to treat these problems. 

6 Are you familiar with that? 

7 A. I am, but I don't recall about that treatment in 

8 her. I better not venture. 

9 Q. Fair enough. 

10 A. Let that record speak for itself. 

11 Q. All right, sir. So she is going through this 

12 chemotherapy, this radiation, she is dealing with these 

13 problems. Was there any further metastases of this 

14 cancer? 

15 A. Before we get to that, the other major complication I 

16 was involved with, she did suffer so called radiation 

17 pneumonitis. That is to say the radiation beam that I 

18 told you was so benign awhile ago was very powerful and it 

19 did affect some of the remainder of the lung on the lower 

20 lobe and caused her some fever and cough and some other 

21 irritative effects on the lung and I had to deal with 

22 that. 

23 Q. I'm glad you mentioned that. I remember you 

24 mentioned some problem with radiation. 

25 A. Generally it's easier to take, but yes. There was 
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metastases in the brain. 

Q. Could we pull up exhibit 532 operation dated 
7-14-99. Is yours legible on the screen? 

A. Yes, and I'll bet if she does that same trick. Thank 
you. 

Q. This was performed by Dr. Steven Cathey? 

A. Yes. 

Q. What type doctor is he? 

A. Neurosurgeon. 

Q. We've got a neurosurgeon now because it's in the 
brain. 

A. Right. 

Q. What type of procedure did he perform on 7-14-99? 

A. He removed a mass from her brain, specifically in the 

left cerebellum. Cerebellum is the center of balance and 
many other functions in the lower part of the brain near 
the top of the spinal cord, and this was a spot in that 
area causing her trouble and he had to go in and remove 
that mass. 

Q. Do you recall what symptoms she was having that led 
to the diagnosis which led to this procedure? 

A. I will have to refer to the record. I don't have 
independent memory of that, but she did have ataxia, which 
is a loss of balance and proper walking and gait control, 
blurred vision, and headaches were the presenting 
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1 features. 

2 Q. All right, sir. So could you describe how this 

3 mestasteses was removed? You mentioned the other two. 

4 A. Well, I don't know as much about brain surgery as I 

5 do about chest surgery, but I will tell you that the scalp 

6 is basically incised and sort of rolled back so to expose 

7 the scull. The scull is penetrated and the surgeon, using 

8 small tools, basically gets his knife around as much of 

9 the tumor as he can without interfering with the normal 

10 function of the remaining brain tissue. 

11 Q. And when this tissue was removed was it sent to 

12 pathology? 

13 A. Yes. 

14 Q. Pull up 528, a pathology report dated 7-14-99. Can 

15 you read it. Doctor? 

16 A. Yes. 

17 Q. Could you tell us what the findings were in regard to 

18 this report. 

19 A. Yes. Cerebellar tissue with metastatic poorly 

20 differentiated adenocarcinoma. Comment. Patient's 

21 previous carcinoma of the lung, path number so and so, has 

22 been reviewed and has a very similar histologic — 

23 histologic means the appearance of cells under the 

24 microscope — has a very similar histologic appearance and 

25 the present lesion in the cerebellum is consistent with 
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1 metastasis from the previous lung primary. 

2 Q. In your opinion was this pathology report in any way 

3 inconsistent with either the one from the second surgery 

4 or the one from the first surgery? 

5 A. It was consistent with both. 

6 Q. This is Dr. Markland again. Did he find a B. A. C. 

7 type cell? 

8 A. No. 

9 Q. Are pathologists kind of backward, not as good at 

10 finding cell types from maybe those in the big city? 

11 MR. SHEFFLER: Objection, Your Honor. 

12 THE COURT: I'll sustain that. 

13 BY MR. HOLT: 

14 Q. Are you familiar with these pathologists? 

15 A. Yes, sir. 

16 Q. What is your opinion of their skills? 

17 A. They are among the best in the country. And may I 

18 expand? 

19 Q. Yes, sir. 

20 A. Medicine does not hold secrets. Before even the 

21 Internet made information exchange as easy as it is now, 

22 physicians exchange information, physicians want to 

23 exchange information. Physicians get together at meetings 

24 and have excited conversations about research findings and 

25 theories. There is no motivation among physicians for 
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1 hiding secrets about their findings. There's no reason 

2 for doctors to do that, either in the research venue or in 

3 the practice venue. So there is a vigorous, free, healthy 

4 exchange of information in the medical community. 

5 Journals fill our desks. It's not as if some 

6 doctor in some other state is holding on closely to some 

7 private piece of information about lung cancer that he or 

8 she won't share. It's a free exchange of ideas so that 

9 there's no reason why a physician in one part of the 

10 country would be less armed in this area than in another. 

11 Let me make another point. Lung cancer is 

12 common, unfortunately. It's so common that publications 

13 are just all over the place. There just aren't any 

14 secrets. So that's a sideways way of answering your other 

15 question. There's no reason why Dr. Markland and his 

16 colleagues won't be just as well informed as any other 

17 pathologist in the country or anywhere in the world. 

18 Q. You mentioned lung cancer is common. Has it always 

19 been? 

20 A. No. In training we read French reports. I don't 

21 read French, it was translated, indicating that 

22 pathologists found something very strange, cancer in the 

23 lung. We laughed about it then because it's so common 

24 now, and that's not entirely due to smoking to be fair. 

25 That's to some degree due to the fact that the life span 

Pegge J. Merkel, RMR 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



Marvin 


direct 


299 

1 of the human species has been extended long enough to 

2 where all cancers become — there's a greater proclivity 

3 with age to all cancers. But epidemiology, a lot of 

4 proliferation of lung cancer has been due to proliferation 

5 of tobacco products. 

6 Q. Doctor, you mentioned that you, when you sat down 

7 with her the first time, you told her the lung cancer is 

8 from smoking. 

9 A. Again, I don't know whether I told her at that 

10 sitting or another sitting but I told her. 

11 Q. You now have the benefit of all these pathology 

12 reports, medical, all this additional information. Has 

13 that opinion in any way changed? 

14 A. Oh, no. Her cancer was caused by cigarette smoking. 

15 Q. Let me throw some legalese at you. Is it within a 

16 reasonable degree of medical certainty? 

17 A. Yes. 

18 Q. Wait a minute, she quit in '81. That's 15 years. 

19 Isn't she out of the woods free and clear? 

20 A. No, sadly not. All of us in practice have seen, I 

21 would say many, substantial number of cases in which 

22 cancer followed some years after cessation. The 

23 theoretical explanation is that the D. N. A, the genetic, 

24 again, destiny of the cell is altered by what is causative 

25 agent produces that alteration. But the cells, D. N. A. 
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1 change, may require additional time in order to manifest 

2 itself. So that if a chain, if one little break occurs, 

3 if one little alteration, that by itself may not change 

4 the behavior of that cell at that time, but ionizing 

5 radiation, other factors, may come along that allow 

6 gradually that altered D. N. A. to manifest itself by 

7 causing the cell to lose its control mechanism and grow in 

8 a neoplasmic cancerous manner. 

9 So that's a long answer to your question but 

10 basically it's not at all unusual to see a long delay 

11 between the exposure and the actual cancer. 

12 Q. Doctor, we know she started smoking at age 15 in 

13 1945 when she was getting Lucky Strikes and they were 

14 bringing free samples in the soda shop and what have you. 

15 MR. SHEFFLER: Your Honor, I object to that. 

16 There's no proof of that. 

17 MR. HOLT: Your Honor, her testimony is to that 

18 effect. 

19 THE COURT: I understand. I think he means that 

20 you are being argumentative. Rephrase your question. 

21 MR. HOLT: Certainly, Your Honor. 

22 BY MR. HOLT: 

23 Q. She started at age 15, whatever the source of the 

24 cigarettes she got. Does the age you start have an effect 

25 on your risk of cancer later on? 
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1 A. I don't know the answer to that. 

2 Q. That's as honest an answer as we can ask for. 

3 Doctor, you talked about behaviors of different cancers. 

4 I want you to assume that the defendants in this case say 

5 that what we have here is a B. A. C. that developed from a 

6 scar, that's not what's going what's on with her, it has 

7 nothing to do with cigarette smoking. 

8 A. I think that's an absurd contention. This is not a 

9 bronchioalveolar carcinoma. This is not a 

10 bronchioalveolar carcinoma, and I would take that beyond 

11 the pathology reports, which you have illustrated 

12 repeatedly say other cell types and make no mention of 

13 that. 

14 Again, you have to consider the behavior of the 

15 cancer in the host. Broncioalveolar carcinoma, again is 

16 rare. I've seen three cases, read about others. It's an 

17 insidious cancer that grows more like the web of a spider 

18 in the lung tissue. It tends not to produce discrete 

19 balls of cancer cells. It tends to produce a sort of an 

20 infiltrative growth along the linings of the alveolar 

21 cells, which in fact is why they call it alveolar cell and 

22 it spreads locally. You might think of it as a honeycomb 

23 in which each cell of the honeycomb may become involved 

24 one by one and then the little honey flows from one cell 

25 of the honeycomb to the next cell of the honeycomb. This 
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1 is the way alveolar cell carcinoma spreads. 

2 Now of course, it can get in the blood stream in 

3 later stages but in the early stages alveolar cell 

4 carcinoma spreads by direct extension and produces an 

5 x-ray picture more like pneumonia, more like a lattice 

6 work picture, not a ball of cells. 

7 Second, it tends not to be so called exophytic, 

8 that is, it doesn't send chunks of cancer growing visibly 

9 into the bronchial openings as I saw at the bronchoscopy. 

10 This cancer, both on x-ray, appearance, behavior, biopsy 

11 and every other way, is not a bronchioalveolar cell 

12 carcinoma. It doesn't look like one on the x-ray. It 

13 doesn't look like one under microscope and doesn't act 

14 like one in this patient's body. It's not one. 

15 Q. Doctor, I want to pull up one more document, a death 

16 certificate, exhibit 1181. I doubt you will be able to 

17 read that but underlying cause of death it says metastatic 

18 lung cancer, is that correct? 

19 A. Yes, it does. 

20 Q. Metastasis but is that normally associated with B. A. 

21 C? 

22 A. Broncioalveolar cells may metastasize. It may 

23 metastasize through the lymphatic. It tends, however, as 

24 I just said, to spread locally. It tends to kill by 

25 interfering with the lung's ability to exchange oxygen 
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1 where it grows. So that would be an atypical presentation 

2 and cause of death for bronchioalveolar cell. I cannot 

3 say it's impossible. 

4 Q. Doctor, again, obviously we can't speak in absolutes 

5 but let's say for a minute that there is a B. A. C., they 

6 are right. What would be your opinion on its relationship 

7 to her 35 years of smoking? 

8 A. Well, the causative role of tobacco and lung cancer 

9 is well established for every cell type, less well 

10 established admittedly for the cell type of 

11 bronciolalveolar cell. However, there are those writers, 

12 people who publish in our journals and present in our 

13 profession, society meetings, who believe bronchioalveolar 

14 is not due to smoking. Their evidence, I would care to 

15 observe that when a process is rare, it's harder to study 

16 it. It's harder to accumulate enough cases to show 

17 associations. So I don't know how that is going to shake 

18 out when the jury is in on that one. I don't know whether 

19 bronchioalveolar cell will have the certain proof of 

20 smoking relationship that the other cell types have. 

21 The evidence for its association with smoking is 

22 weaker. However, there is some evidence associating 

23 broncioalveolar cell with smoking as well. 

24 Q. One last time, is this a B. A. C. we're talking 

25 about? 
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1 A. It's not a B. A. C. 

2 MR. HOLT: That's all. 

3 MR. SHEFFLER: If I may. Your Honor. 

4 CROSS EXAMINATION 

5 BY MR. SHEFFLER: 

6 Q. Dr. Marvin, good afternoon. My name is Bruce 

7 Sheffler. I represent the defendant in the case and I 

8 have a few questions for you as you might expect. 

9 A. Okay. 

10 Q. I understand that you no longer are in clinical 

11 practice, is that right? 

12 A. That's right. 

13 Q. So you don't see patients today. But you did see 

14 patients as a pulmonologist for a number of years? 

15 A. Until September 1st. 

16 Q. Are you being compensated for your time here today, 

17 Doctor? 

18 A. Yes. 

19 Q. There's nothing wrong with that. Expert witnesses 

20 are often compensated and I'm not suggesting there's 

21 anything wrong, but you have met with the attorneys for 

22 the plaintiffs to prepare for your testimony today, 

23 haven't you? 

24 A. Yes. 

25 Q. And they have shown you certain things and gone over 
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1 certain things with you to help them prepare for your 

2 testimony as well, isn't that correct? 

3 A. Yes. 

4 Q. Doctor, I'm not suggesting there's anything wrong 

5 with that, again, but you are being paid for that time as 

6 well, aren't you? 

7 A. That's right. 

8 Q. Can you tell us what your hourly rate is on this? 

9 A. I can give you records to give exact numbers, but I 

10 generally charge for record review. My clinic charges for 

11 for legal work around $250 an hour, I believe, for the 

12 review, and we charge more for deposition or court 

13 testimony. I think it's around 300 an hour is what our 

14 clinic doctors charge. 

15 Q. Now, as an expert witness in this case, through the 

16 plaintiffs, have you looked at any materials with respect 

17 to the cancer subtypes? You mentioned it's no secret that 

18 people talk to one another in the field, there's no secret 

19 that people read journal articles. Have you done any 

20 research in this case? 

21 A. No. 

22 Q. Have you reviewed any literature such as solitary B. 

23 A. C. mass tumor? 

24 A. I have not reviewed that. 

25 Q. You know from your training that there are two types 
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1 of B. A. C. that may manifest themselves. Actually 

2 there's more than two types. 

3 A. Well, depends on if you are a lumper or splitter. 

4 You put ten experts in a room and you will get ten 

5 different opinions. There are those who prefer to think 

6 of B. A. C. as one disease entity, and that's my position, 

7 although I will keep an open mind as further research goes 

8 into it, to see if there's any meaningful distinction 

9 between those. I do not now accept, by the way, that 

10 there is any meaningful distinction. 

11 Q. Between B. A. C. 

12 A. Between subcell types of B. A. C. but I'm open to 

13 reading that and having my mind changed. 

14 Q. I mean, for example — 

15 MR. SHEFFLER: If I can use this Elmo, Your 

16 Honor? 

17 THE COURT: Yes. 

18 BY MR. SHEFFLER: 

19 Q. Doctor, I know that one of the textbooks that you 

20 used in your office when you were practicing as a 

21 clinician at least was a textbook by Murry and Nadler? 

22 A. Yes. 

23 Q. That was a textbook a lot of pulmonologists use? 

24 A. For research. 

25 Q. A reference? 
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1 A. That's a textbook of research for medicine. 

2 Q. You would consult as a — if you are going to prepare 

3 for a case as an expert, that might be something you would 

4 look at? 

5 A. That's one of the resources. 

6 Q. Doctor, when you testified at deposition in this case 

7 wasn't Murry and Nedler one of the things you looked at 

8 and you felt it was a good reference textbook for 

9 pulmonologists like yourself? 

10 A. I don't remember specifically but I wouldn't be 

11 surprised. 

12 Q. In Murry and Nedler, which I have on the screen, I 

13 apologize for blurring it like that. That's the machine, 

14 I don't do it on purpose, but you will see there's a 

15 number of cancers. This is from your pulmonary text that 

16 you have, and there's a lot of different pathological 

17 classifications of lung cancers, right? 

18 A. Yes. 

19 Q. And squamous cell carcinomas, there's a number of 

20 classifications? 

21 A. Yes. 

22 Q. Under squamous cell carcinoma there's variants, 

23 combined cell carcinoma, and under adenocarcinoma you have 

24 two types? 

25 A. Yes. 
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1 Q. And there's acinar type carcinoma. Acinar type 

2 carcinoma is a type of adenocarcinoma that can arise in 

3 the lung, right? 

4 A. Yes. 

5 Q. And then there's the papillary adenocarcinoma that's 

6 a type of cancer that can arise in the lung, right? 

7 A. I believe so. 

8 Q. And there's bronchioalveolar carcinoma, which is 

9 another type carcinoma, adeno type carcinoma and solid 

10 carcinoma with mixed subtypes and variants. Now, all of 

11 those subtypes comprise what's called adenocarcinoma, 

12 correct? 

13 A. Yes. 

14 Q. A cancer can be a adenocarcinoma and you can get a 

15 pathology report, and all it says is adeno carcinoma. But 

16 another pathologist can say, yeah, it's adenocarcinoma 

17 acinar subtype? 

18 A. Yes 

19 Q. I mean, you can lump it and call it carcinoma while 

20 another may split it and say acinar type? 

21 A. Right. 

22 Q. And in treating cancers like you do it doesn't make a 

23 difference to you in a form of treatment that you are 

24 going to interpose if it's an acinar adenocarcinoma or 

25 papillary adenocarcinoma, isn't that true? 
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1 A. That's true because the behavior is similar. But the 

2 similarity ends there in that the behavior of a 

3 broncioalveolar cell and adenocarcinoma is quite 

4 different. So there's a clinical distinction there. 

5 Q. Now, we'll talk a little bit more about B. A. C. in a 

6 minute, but just to follow up on just a couple of things. 

7 The B. A. C. that you describe in pneumonic appearance, 

8 the multi focal B. A. C. that appears in the large part, 

9 of the different parts of lung like a pneumonia type 

10 process. That's one manifestation, correct? 

11 A. Yes. 

12 Q. Is there not also. Doctor, a manifestation of B. A. 

13 C. as a solitary nodule? 

14 A. Yes. 

15 Q. And in that case it doesn't have this pneumonia type 

16 appearance, correct? 

17 A. Correct. 

18 Q. It appears as a peripheral solid mass, correct? 

19 A. I've not seen one of those but I won't dispute what 

20 you say. 

21 Q. You certainly must have seen literature about them, 

22 haven't you? 

23 A. Very little. 

24 Q. Okay. You told us. Doctor, that you consult with a 

25 number of medical specialists? 
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1 A. Yes. 

2 Q. And I think you told us you talked to Dr. Bucolo? 

3 A. Dr. Bucolo. 

4 Q. And there was another oncologist, a radiologist, 

5 oncologist and her name was? 

6 A. I believe it was Swasson who was the radiologist on 

7 the case. 

8 Q. So there was at least two oncologists and we know you 

9 consulted with pathologists? 

10 A. Yes. 

11 Q. And I understand there are quite fine radiologists at 

12 Baptist Memorial as well as quite fine oncologists. And 

13 you looked at their reports as well? 

14 A. Right. 

15 Q. You used your own judgment as well looking at 

16 radiology as a pulmonologist, don't you? 

17 A. When it comes to the chest I do. 

18 Q. The pathologist is the one who actually makes the 

19 diagnosis of whether a mass is cancer or not. That's the 

20 pathologist, right. Doctor? 

21 A. That's right. 

22 Q. You can get some hints by the way the mass looks in 

23 the lung. You can get some hints by the way it's 

24 spreading. You can get some hints by the way it's 

25 growing, but to make the clear and definitive diagnosis 
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1 you've got to go to the pathologist? 

2 A. That's right. You have to have a tissue sample 

3 looked at by a pathologist. 

4 Q. The pathologist is the last word on the diagnosis of 

5 cancer, correct? 

6 A. Yes. 

7 Q. And, Doctor, if you want to know the sub type of 

8 cancer, you can get some hints by the way the cancer 

9 grows, correct? 

10 A. Yes. 

11 Q. And I mean, you told us small cell cancer, that's one 

12 of those type of lung cancers that spreads diffusely and 

13 quickly early in its stage. That gives you a hint that 

14 this is a small cell cancer, right? 

15 A. Right. 

16 Q. But there are other cancers, adenocarcinomas that 

17 can, not as frequently as small cell, but they can 

18 metastasize widely and early, right? 

19 A. Yes. 

20 Q. So the way the cancer grows doesn't necessarily allow 

21 you as a pulmonologist to diagnose this is a cell type of 

22 cancer, right? 

23 A. That's right. 

24 Q. You can get some hints like when you got some hints 

25 that maybe this wasn't a small cell as it was originally 
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1 diagnosed. You thought it didn't have a pattern of small 

2 cell, I'm concerned about that. Isn't that what you said? 

3 A. Yes. 

4 Q. So, you can get some hints but you weren't going to 

5 make a diagnosis, you weren't going to say I know this is 

6 an adenocarcinoma, I know this is an acinar carcinoma. 

7 You weren't going to do that. You had to rely on the 

8 pathologist, right? 

9 A. Right. 

10 Q. When you are talking about these different sub types, 

11 the pathologist often, when you talk with them, they don't 

12 divide it as to acinar or papillary carcinoma, isn't that 

13 true? 

14 A. That's right. 

15 Q. But papillary and acinar adenocarcinoma are two 

16 different sub types of lung cancer of adenocarcinoma type, 

17 aren't they? 

18 A. Again, depending on if you are a lumper or splitter. 

19 Q. We'll leave the lumping and splitting. I take it you 

20 are kind of a lumper, is that right? 

21 A. I am. 

22 Q. I guess that's partly because for you as a treater it 

23 doesn't really matter. When you were treating patients, 

24 all you needed to know whether it was small cell or a 

25 non-small cell because your treatment regimens were pretty 
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1 much the same? 

2 A. I needed to know whether it was small cell or 

3 non-small cell or bronchioalveolar cell. 

4 Q. Will you resect a bronchioalveolar solitary mass? 

5 A. Yes. I would evaluate it with an aim toward trying 

6 to resect it, because that offered the best chance of 

7 cure. 

8 Q. Of course. And if that bronchioalveolar solitary 

9 mass tumor in the lung metastasizes, you would treat it 

10 with radiation and chemotherapy, would you not? 

11 A. No, probably not because it's resistant to radiation 

12 and chemotherapy. I would counsel with the patient about 

13 options for hospice care versus aggressive and low yield 

14 therapy. 

15 Q. Let me get that straight. Doctor. Are you telling us 

16 that bronchioalveolar carcinoma solitary lesion found in 

17 the lung is more resistant to radiation and chemotherapy 

18 than is adenocarcinoma? 

19 A. No. Let me be sure I say that right. Adenocarcinoma 

20 as a group are resistant to radiation and chemotherapy 

21 relatively routinely compared to the other cells. That's 

22 clear and that's known. It is my understanding and 

23 experience that the bronchioalveolar cell type is even 

24 more resistant than adeno as a group to radiation and 

25 chemotherapy. 
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1 Q. Can you tell me what you are relying on that, 

2 Doctor? You haven't told us that you have treated that 

3 many to make that judgment. 

4 A. Fair enough. I base that primarily on reading. I 

5 can't quote you the exact source but through the years as 

6 I read the articles and follow the literature it's my 

7 understanding that bronchioalveolar cell is tremendously 

8 resistant, more so than other cell types. 

9 Q. Would we find it in here, in this Murry and Nedler 

10 book? 

11 A. I don't know if you would find it in there or not. 

12 Q. Doctor, when a pathologist makes his diagnosis he 

13 does it, I think you told us on the basis of tissue, and 

14 what he actually looks at is the tissue under a 

15 microscope, right? 

16 A. Right. 

17 Q. He has to look at the individual cells and he has to 

18 make a determination of what those cells most resemble, 

19 correct? 

20 A. Yes. 

21 Q. And that's the job of the pathologist, not the 

22 pulmonologist, not the oncologist, correct? 

23 A. That's right. 

24 Q. You don't look under the microscope to diagnose your 

25 patients, do you? 
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1 A. That's right. 

2 Q. Or when you had patients you didn't do that, did you? 

3 A. That's correct. 

4 Q. You wouldn't do that because pathologists are experts 

5 trained for that purpose, correct? 

6 A. Right. 

7 Q. You may have some training as a pulmonologist in 

8 pathology during your residency. Didn't you have 

9 training? 

10 A. Yes, we did. 

11 Q. You may have perhaps followed the pathology 

12 literature. 

13 A. To some degree. 

14 Q. Are you familiar with the Armed Forces Institute of 

15 Pathology? 

16 A. Yes. 

17 Q. We might talk about that later too, but you are 

18 familiar with pathology text. You have seen this, haven't 

19 you? 

20 A. I've seen them. 

21 Q. And you have reviewed pathology articles in the 

22 medical literature? 

23 A. Yes. 

24 Q. But that wouldn't qualify you to look under a 

25 microscope, look at the microscope lens looking at that 
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1 slide and say ah, I know what this is. 

2 A. That's right. The pathologist would do that. 

3 Q. So you have to rely upon the pathologist for the 

4 diagnosis, right? 

5 A. Yes. 

6 Q. And that's standard practice for pulmonologists all 

7 around this country, correct? 

8 A. Yes. 

9 Q. You told us different lung cancers grow different and 

10 can arise in different parts of the lung as well. I think 

11 you mentioned that before in answer to certain of Mr. 

12 Holt's questions. 

13 A. I believe so, yes. 

14 Q. I mean, squamous cell carcinomas do generally arise 

15 in the bronchial, correct? 

16 A. Generally, yes. 

17 Q. But they can arise from the periphery too. 

18 A. Yes. 

19 Q. Let's get our terms straight. Periphery means the 

20 outer part of the lung? 

21 A. Enclosed in the chest wall. 

22 Q. That's generally how the radiologists define 

23 periphery, the outer third of the lung? 

24 A. Yes. 

25 Q. The stinum that you showed us in the medical record, 
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1 the mediastinum, which you also showed us in the medical 

2 record, which are uninvolved with tumors, remember that? 

3 A. Yes. 

4 Q. That area is what's called in the center part of the 

5 lung, correct? 

6 A. Yes. 

7 Q. And that was the area that pathologists who had the 

8 tumor in grows said was uninvolved. Remember that? 

9 A. As I recall, the pathologist reported on a single 

10 mediastinal node, lymph node and reported on a single 

11 perabronchial lymph node, if memory serves, and reported 

12 that there was no tumor seen in those two lymph nodes. He 

13 did not, nor would he, make a statement as blanket as you 

14 just did that the mediastinum is uninvolved. 

15 Q. Doctor, I apologize. I think I was referring to the 

16 wrong record in any event, so I'm going to withdraw that 

17 and ask you a different question. All lung cancers that 

18 you are aware of can arise in almost any part of the lung, 

19 is that correct? 

20 A. Yes. 

21 Q. And Doctor, this periphery central distinction that 

22 pulmonologists or radiologists make, I thought make a 

23 differentiation for the same term. 

24 A. You will have to explain. 

25 Q. You told us you were reading about the history of one 

Pegge J. Merkel, RMR 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



Marvin 


cross 


318 

1 lung cancer and development of lung cancer. In reading 

2 that history didn't you read that a lot of cancers that 

3 were seen in the early days were what they call 

4 epidermoid, which are really squamous cell? 

5 A. That's right. 

6 Q. And those cancers arose from the bronchi, the big 

7 cart handling bronchi, right? 

8 A. Squamous cell originates from the squamous lining of 

9 the bronchial tubes so they may be large, they may be 

10 small. But the squamous cell arises from those lining 

11 cells, yes. 

12 Q. Are you familiar. Doctor, with the pathologist 

13 distinction between peripheral and central as one as being 

14 between bronchi or air tubes with cart handling and 

15 bronchi and heart tubes that are beyond the cart handling? 

16 A. Usually the smaller have cart handling support. 

17 Q. Those are the periphery for the pathologist, correct? 

18 A. The small ones would be closer to the edges of the 

19 lung, so that's a fair statement. 

20 Q. So the small ones could be all over the lung, isn't 

21 that a fair statement? 

22 A. Yes, because some would be inwards toward the center. 

23 Q. So as a pathologist defines peripheral, it could be 

24 in any portion of the lung where those tiny bronchi, air 

25 tubes are, correct? 
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1 A. Again, I wouldn't presuppose to know how a 

2 pathologist classifies peripheral because I'm not a 

3 pathologist. 

4 Q. Thank you. Doctor. Let's talk about radiology 

5 because you do look at radiology. Different tumor types 

6 can look different on x-ray too, can't they? 

7 A. Yes. 

8 Q. Are you familiar with a air bronchiogram? 

9 A. A air bronchiogram is an air containing air tube or 

10 airway, right. Air bronchiogram is the description of the 

11 shadow of an air column of a bronchial tube surrounded by 

12 solid tissue of whatever nature. 

13 Q. If you see an on an x-ray. Doctor, so we kind of 

14 visualize this, on an x-ray the things that are black have 

15 air, correct? 

16 A. Of low density, so air would be black, yes. 

17 Q. Because the x-ray, as you told us before, is like a 

18 beam of light. If it goes through the body and hits bone 

19 it gets absorbed and doesn't go through to — 

20 A. Blacken the film, yes. 

21 Q. So if there's nothing in that x-ray goes through and 

22 blackens the film, and what you see is black? 

23 A. That's right. 

24 Q. So if you look at an x-ray and you see a round black 

25 hole, you know that that's an air filled bronchi, correct? 

Pegge J. Merkel, RMR 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



Marvin 


cross 


320 

1 A. No, you don't know that. If you see a rounded area 

2 of black, it means that there's a rounded area of low 

3 density. It doesn't imply that it's a bronchus. It could 

4 be a cyst. It could be a cavity. It could be a 

5 tuberculous lesion. It could be a number of things but it 

6 does imply that there's a rounded area of low density. 

7 Q. And one of the things it could be is an air 

8 bronchiogram. It could be? 

9 A. The type of an air bronchiogram is not a rounded 

10 black structure, so I think that's misleading. 

11 Q. Would you agree. Doctor, that an air bronchiogram may 

12 be visci in a peripheral mass of alveolar carcinoma? 

13 A. Yes, I would agree. 

14 Q. Another radiological feature of B. A. C, this 

15 peripheral mass B. A. C. would be lineal strands which 

16 extend from the nodule to the pleural surface? 

17 A. Linear radial strands? 

18 Q. It's sometimes called a pleural tag or pleural tail? 

19 A. Yes. And I've seen them with a number of different 

20 cell types. I'm not certain that I would associate that 

21 radiographic picture with B. A. C. 

22 Q. Well — 

23 A. But I wouldn't argue if researchers have said in 50 

24 percent of the cases we see that. I would accept that. 

25 I'm just saying I haven't seen that stranding and tailing 
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1 off of masses with several different cell types of lung 

2 cancer. 

3 Q. Are you familiar with this book, doctor. Diagnosis of 

4 Disease, Fraser and Pare? 

5 A. That's another text. 

6 Q. Do you have that in your office? 

7 A. I do. 

8 Q. Do you still have it in your office now that you have 

9 gone to Blue Cross? 

10 A. No, I gave it to my partner. 

11 Q. When you were practicing and when you were treating 

12 patients, this is one of the texts you relied on, right? 

13 A. It's one of the texts I referred to at times, yes. 

14 Q. In that text. Doctor, it talks about air containing 

15 air ways may be visible in a peripheral mass. That's not 

16 that pneumonic mass you were telling us about earlier but 

17 the peripheral mass in a broncioalveolar carcinoma. 

18 MR. HOLT: Your Honor, excuse me, could we have 

19 a page reference to this. I have no way of — 

20 MR. SHEFFLER: It's page 1415. 

21 BY MR. SHEFFLER: 

22 Q. But rarely in lesions of other etiology. We're not 

23 talking about lymphoma. We're not talking pseudolymphoma 

24 or inflammatory tumors. When it says other etiology it's 

25 really referring to air bronchiograms are found in B. A. 
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1 C. Lymphomas, pseudolymphomas or pseudo tumors more but 

2 rarely other kinds of cancers. Isn't that what it's 

3 saying? 

4 A. No, it says but rarely in lesions of other etiology. 

5 Q. Lesions arising from other causes, correct? 

6 A. Yes, but it doesn't say cancers. 

7 Q. Of any cause. Glanulomusculo disease, whatever. 

8 Whatever the lesion, the mass lesion that it arises from, 

9 the only ones that produce these air bronchiograms are 

10 bronchioalveolar, pseudolymphoma and inflammatory pseudo 

11 tumors, right? 

12 A. That's what it says. I'm not going to look at that 

13 paragraph and agree with you that the only time you can 

14 see air bronchiograms is what's in that author's list. 

15 Q. Fraser and Pare were two authors at least, I think 

16 there are a few more, but that is their opinion and you 

17 disagree with them on that score? 

18 A. No, I wouldn't say that. What I'm saying is that 

19 your interpretation, as I read it, is that Fraser and Pare 

20 are saying that list right there as written is the only 

21 time a doctor can see an air bronchiogram. I don't agree 

22 with your interpretation of what they say. 

23 Q. Okay, Doctor, and I apologize. If they say rarely in 

24 any other lesion. If I put that on there, you rarely see 

25 air bronchiograms in lesions the mass of B. A. C. lymphoma 
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1 or pseudolymphomas, would you agree with that then? 

2 A. I most commonly see air bronchiograms in pneumonia. 

3 That's the most common presentation and pneumonia are 

4 rarely present as masses, you are correct about that. So 

5 perhaps that's the disagreement we're having here. 

6 Q. I see. I don't think it's a disagreement we need to 

7 pursue any further. 

8 A. Okay. 

9 Q. Because obviously Mrs. Boerner's mass was a cancer 

10 mass, wasn't it? 

11 A. Yes. 

12 Q. Let's talk about the last highlighted paragraph I 

13 have on there. Can you read that? Although such lineal 

14 streaks extending from peripheral modules, peripheral 

15 modules being masses? 

16 A. Small masses, all right. 

17 Q. Extending from peripheral modules toward the pleura. 

18 Now the pleura is a covering of the lung? 

19 A. Yes. 

20 Q. Can occur in granulous disease. That's a fungal type 

21 disease? 

22 A. Several etiologies. Most typically with several 

23 groups of organimetry and fungi. It also can be fungal 

24 diseases. It is a benign process. 

25 Q. Associated with air bronchiogram. Their association 
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1 with lesions containing an air bronchiogram or 

2 bronchioalveolar gram is highly suggestive of 

3 bronchioalveolar carcinoma. Now, let me see if I 

4 understand what they are saying. If they are — if you 

5 have a root strand that goes out to the pleura, the tug in 

6 the pleura, the pleural tail, if you've got one of those 

7 and air bronchiograms too it's highly suggestive that the 

8 lesion is a B. A. C. 

9 A. I agree with your interpretation. 

10 Q. Now, you agree with them? 

11 A. Yes. 

12 Q. But it wouldn't be dispositive. It wouldn't be the 

13 end word. It wouldn't be the last word. Even if you saw 

14 that you would still have to go to the pathologist. 

15 A. The proof, as we say, tissue is the issue. So you 

16 have to go for the biopsy anyway. 

17 Q. You might have some good reasons to think this is a 

18 solitary B. A. C. but you still want to see the biopsy, 

19 okay. One of the things. Doctor, you said earlier was B. 

20 A. C. is very rare and you said you saw literature that 

21 suggested it was one to two percent of lung cancer, is 

22 that right? 

23 A. I don't remember the exact number. I would think one 

24 to two percent is about right. 

25 Q. You are aware. Doctor, that there have been other 
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1 published literature as you have reviewed, maybe not in 

2 preparation for your testimony here, but have the 

3 plaintiff's experts, have they given you literature on B. 

4 A. C? 

5 A. No. 

6 Q. Have they told you maybe you want to read this or 

7 read that or read something else? 

8 A. No. 

9 Q. But in any event, in just reading generally, you have 

10 seen literature that says B. A. C. is anywhere between 

11 five and eight percent of lung cancers, have you not? 

12 A. I don't recall seeing numbers that high. 

13 Q. Okay. What, Doctor, going back to the list of 

14 pathology types of cancers we talked about, you told us 

15 the main ones, 90 percent are squamous cells, small cells, 

16 adeno, whatever variations, large cells and then look down 

17 here. There is another type of cancer, not a variant, 

18 this is another type. Not a sub type, a major type. 

19 Well, maybe it's a minor type. What do you think, minor 

20 or major? 

21 A. As I said earlier, I classify them, and I know others 

22 do, as mixed cell type rather than awarding them their own 

23 classification. This author chooses to award 

24 adenosquamous with its own separate distinction. I don't 

25 think it matters for practical purposes. 
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1 Q. But adenosquamous carcinoma. Doctor, you understand 

2 is a pathological type of lung cancer, don't you? 

3 A. Well, I won't split hairs. It's a semantic argument 

4 whether it's a type. Okay, I'll say it's a type. 

5 Q. And you are aware of literature, are you not, about 

6 this adenosquamous carcinoma. You have seen studies where 

7 they said adenosquamous carcinoma. Clinical. Frequency, 

8 adenosquamous carcinoma, survival and prognosis? 

9 A. From time to time over the years. 

10 Q. And these studies report how frequent adenosquamous 

11 carcinoma is, don't they? 

12 A. Yes. 

13 Q. And they are rarer than B. A. C, are they not? 

14 A. That's not my understanding. 

15 Q. Doctor, have you any study that you can tell me about 

16 that says adenosquamous carcinoma is more prevalent than 

17 B. A. C. Can you name one? 

18 A. I can't quote you chapter and verse because, as I 

19 said, I didn't go to the literature and accumulate a 

20 bibliography for today's discussion. What I can tell you, 

21 mixed cell type are thought to occur in a substantial 

22 minority of diagnoses of lung cancer. I have read ten 

23 percent, 20 percent. I would say to you that mixed cell 

24 types are relatively common although they are the 

25 minority. However, bronchioalveolar cell carcinoma, my 
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1 reading says it is in the order of one to two percent of 

2 lung cancers. 

3 Q. I'm not going to argue with your understanding on 

4 that, but I will ask you one further follow-up on this 

5 adenosquamous. You keep talking about mixed tumors and 

6 there may be a pathologist testify in this case by the 

7 name of Dr. Roggli who was retained by the plaintiffs to 

8 review the pathology. Are you familiar with Dr. Roggli? 

9 A. I don't think so. 

10 Q. Have the plaintiffs presented Dr. Roggli's opinions 

11 in this case? 

12 A. They may have. I don't recall whether they have or 

13 not. 

14 Q. Dr. Roggli reviewed all the pathology in this case 

15 and said this was not an adenosquamous carcinoma. Are you 

16 familiar with that? 

17 A. I remember reading a document from an out of state 

18 pathologist who made comments to that effect, yes. 

19 Q. Did you get that from the plaintiffs? Because if you 

20 did okay, and they proceeded and they told you that was 

21 the pathologist they retained to look at this material? 

22 A. I believe that's correct. 

23 Q. Did they tell you why he said this was not 

24 adenosquamous carcinoma? 

25 A. No. 
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1 Q. Doctor, you have testified in your opinion that the 

2 vast majority of cancer that you have seen and treated 

3 were the result of cigarette smoking? 

4 A. Yes. 

5 Q. And we know. Doctor, that all the lung cancers on 

6 this table that we have looked at a few times, all of 

7 these cancers can arise both in cigarette smokers and in 

8 people who have never smoked cigarettes? 

9 A. Yes. 

10 Q. And we know too. Doctor, that there isn't any test, 

11 any technique, any pathological finding, that you know of 

12 that can distinguish between a lung cancer that is caused 

13 by smokinng and a lung cancer that's not caused by 

14 smoking, isn't that right? 

15 A. That's right. 

16 Q. Doctor, family history. You know family history of 

17 patients — let me withdraw that. Family history is a 

18 risk factor for cancer generally, isn't it? 

19 A. Yes. 

20 Q. And family history is a risk factor for lung cancer, 

21 isn't it? 

22 A. Yes. 

23 Q. And you know that people who have a family history of 

24 cancer, even if it's not cancer of the lung, even if their 

25 family members have cancer of different types, they may be 
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1 at increased risk for lung cancer, correct? 

2 A. Yes. 

3 Q. Of course, you knew from the doctor, is it Bucolo? 

4 A. Bucolo. 

5 Q. You know from his records that Mrs. Boerner had a 

6 family, a significant family history of cancer, didn't 

7 she? 

8 A. That's right. 

9 Q. In fact, she had 18 members of her family who had 

10 cancer, correct? 

11 A. I don't know that. When I took the history initially 

12 in July of '96 she did not relate that family history to 

13 me. I did not record it and I typically ask about it. 

14 It's not unusual for someone to relate some difference in 

15 history from one physician's exam to the next, but I don't 

16 have independent understanding of a family history to that 

17 nature that you just described. 

18 Q. You saw Dr. Bucolo's report? 

19 A. I did read Dr. Bucolo's report and I have no reason 

20 to dispute that. 

21 Q. Dr. Bucolo did say she had 18 members of her family 

22 had cancer? 

23 A. I believe that's correct. 

24 Q. You know Dr. Bucolo and he's an accurate historian in 

25 that respect? 
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1 A. Yes. 

2 Q. Doctor, adenocarcinoma is a type of cancer, is a type 

3 of lung cancer that has been associated with carcinoma of 

4 the lung? 

5 A. Yes. 

6 Q. Lung carcinoma causes several types cancer or may not 

7 but it more typically causes adenocarcinoma, correct? 

8 A. That's right. 

9 Q. And the sub type of adenocarcinoma that is most 

10 frequently arising out of the pre-existing carcinoma is B. 

11 A. C., isn't that correct? 

12 A. I don't know that to be the case. 

13 Q. Well, if I were to suggest that the textbooks, again 

14 that we've been talking about Murry and Nedler, would make 

15 that point, would you agree with them? 

16 A. I would have to read it and subject it to a 

17 literature review to see if I agreed with it. 

18 Q. You do believe that this Murry and Nedler text is a 

19 legitimate pulmonary reference text? 

20 A. It's one of a number of legitimate sources but we're, 

21 in medicine, we're trained not to rely on any single 

22 source as being authoritative, and I wouldn't put that 

23 text in an authoritative position. We read a number of 

24 texts and have a number of sources in up to date 

25 literature. 
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1 Q. Let me ask you this. Doctor, if you can follow me. 

2 Lesions are usually peripheral and may be related to 

3 pre-existing scars. Now, first of all, do you agree that 

4 lesions are usually peripheral? 

5 Q. You are taking this paragraph out of context. I'm 

6 not sure what you are referring to under what topic. 

IQ. I'm going to read it to you because I can't read it 

8 on the screen. Although a sub type of adenocarcinoma 

9 called bronchioalveolar type or B. A. C. is believed to 

10 arise from core cells non-cilliated bronchial epithelial. 

11 Now core cells that arise in those tiny little tear tubes 

12 in the priphery of the lung, those are called the lining 

13 cells, epithelial cells. You told us before about that 

14 are the lining cell of the big bronchi, those are 

15 different types of cells and they give rise to the 

16 bronchioalveolar carcinoma, at least according to Murry 

17 and Nedler? 

18 A. I don't disagree with that. 

19 Q. Lesions are usually peripheral and can be related to 

20 pre-existing scars? 

21 A. I don't disagree with that. 

22 Q. Metastases is by bronchiogenic spread and result in 

23 multiple metastatic pulmonary nodules. 

24 A. Say that again. 

25 Q. Metastases is by bronchiogenic spread and result in 
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multiple metastatic pulmonary nodules. 

A. As I said before by direct contiguous — 

Q. This says bronchiogenic spread through the bronchi. 

A. I'll accept that term. 

Q. You've heard that that is how B. A. C. metastasizes? 

A. They go from one small air tube to the next, one 

cell of the honeycomb to the next nearby cell in the 
honeycoomb of that periphery. 

Q. Or that peripheral mass may metastasize in the same 
way. In fact, it may move through the air tube to another 
part of the lung, correct? 

A. Yes, that's correct. 

Q. And it goes through the air ways through the bronchi? 
A. That's right. 

Q. A viral etiology for B. A. C. is postulated. Now, 
postulated, what does that mean? 

A. Postulated is guest. Hypothesize, wonder about it. 

Q. Wonder about the cause of B. A. C. and one of the 
things they are wondering about is a viral etiology, 
correct? 

A. According to what you just read. 

Q. Do you know about that? 

A. No. 

Q. Do you know any research that's been looking into 
that? 
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1 A. A viral etiology for B. A. C? 

2 Q. Yes. 

3 A. I'm not familiar with any research that has looked 

4 into that. 

5 Q. Have you looked into any research on the causes of B. 

6 A. C? 

7 A. I have not specifically endeavored to look at that. 

8 I have read periodically in the papers and literature that 

9 I receive information about the etiology of B. A. C. 

10 Q. Okay, fair enough. 

11 THE COURT: Mr. Sheffler, is this a convenient 

12 time to take a recess? 

13 MR. SHEFFLER: Can I ask two more questions? 

14 THE COURT: Sure. 

15 BY MR. SHEFFLER: 

16 Q. Just very quickly. In your deposition you talk to us 

17 about the declining risk and here today you talked about 

18 declining risk as well. When people quit smoking their 

19 risk does decline for diseases associated with smoking, 

20 including lung cancer, isn't that true? 

21 A. Yes. 

22 Q. Isn't it true. Doctor, that in your deposition you 

23 talked about how people who quit smoking for 13 or more 

24 years have a decrease in their risk of lung cancer, 

25 correct? 
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1 A. That's right. 

2 Q. I want to read you something from the surgeon general 

3 report at page 63, and I want to ask you if this is almost 

4 the same exact thing that you told us at your deposition. 

5 It's number 4. Can you see that. Doctor? 

6 A. Yes. 

7 Q. Cessation of smoking reduces the risk of lung cancer 

8 mortality compared to that of the continuing smoker. 

9 Former smokers who have quit 15 or more years, lung cancer 

10 mortality is only slightly above those for non-smokers, 

11 about two times greater. Is that exactly what you told us 

12 at your deposition? 

13 A. I don't remember the exact word. What I hope I said 

14 is that the risk of a former smoker declines the day they 

15 quit smoking and continues to decline to about 13, 14 

16 years thereafter at which time it levels off, and my 

17 understanding is about 2.4 times the risk of the never 

18 smoker. 

19 A. 2.4 after 13 and a half years? 

20 A. Something like that. 

21 Q. You know there is a lot of different literature and 

22 you know there is a lot of different estimates on that? 

23 A. I would agree. 

24 Q. And the 2001 report for women said the longer you 

25 quit, the more your risk decreases? 
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1 

A. 

I don ' t 

remember 

that specific statement. 


2 

Q. 

Did you 

see it? 



3 

A. 

I don ' t 

remember 

that specific statement. 


4 

Q. 

Did you 

see the 

2001 surgeon general report 

for women 

5 

A. 

I don' t 

remember 

specifically whether I saw 

it or 

6 

not. 






7 MR. SHEFFLER: Your Honor, this would be a 

8 convenient time to take a break. 

9 THE COURT: Why don't we recess for 15 or 20 

10 minutes and don't discuss the case. 

11 (Recess) 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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Marvin - Cross 

(Continuing at 3:20 p.m., jury present.) 

CROSS-EXAMINATION (Continuing) 

BY MR. SHEFFLER: 

Q. Doctor, I want to now turn to some specific questions 
about Mrs. Boerner's examination and your role in that 
examination. The medical records that I'm going to use will be 
somewhere in that set that you have, but — 

MR. SHEFFLER: Your Honor, with your permission, may 
I approach the witness and give him a set of the records that I 
want to ask a few questions about? 

THE COURT: Yes, you may. 

BY MR. SHEFFLER: 

Q. These may be better, more readable than the screen. 

A. Okay. 

Q. Doctor, I understand, you've told us that Mrs. Boerner was 
referred to you because of a chest film that another doctor had 
seen a mass on. 

A. Right. 

Q. And you took a history when you first saw her, and one of 
the things that you did say is, she had no signs or symptoms of 
malignancy or any clinical symptoms that you would have 
associated with a large malignant tumor in the areas of the 
bronchus; correct? 

A. That's right. 

Q. Because those tumors often cause what's called hemoptysis, 
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1 or coughing, weight loss, malaise, and other clinical 

2 symptoms; correct? 

3 A. They may cause those symptoms. They frequently are 

4 without symptoms. 

5 Q. The only symptom that Mrs. Boerner had was a shortness of 

6 breath; correct? 

7 A. Yes. 

8 Q. And that was of some six months or so standing. Do you 

9 recall that? 

10 A. Several months. I don't remember six. 

11 Q. She did, of course, give you the history that you told us, 

12 that she had quit smoking 15 years before? 

13 A. Yes. 

14 Q. And you had no reason to doubt that, did you? 

15 A. No. 

16 Q. You saw nothing in your physical examination that would 

17 cause you to doubt that? 

18 A. That's right. 

19 Q. As far as you know, Mrs. Boerner, in fact, quit smoking 

20 when she said she did? 

21 A. That's right. 

22 Q. Which was September 27, 1981. You don't know anything 

23 different than that? 

24 A. I have no other information to dispute it. 

25 Q. And you would see nothing on the examination you did that 
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1 would suggest that she had a diagnosis of emphysema? 

2 A. That's correct. 

3 Q. You saw nothing on the examination you did that would 

4 suggest she had a diagnosis or a proper diagnosis of chronic 

5 bronchitis? 

6 A. That's right. 

7 Q. In fact. Doctor, you — not at the time you first saw her, 

8 but you subsequently did do some work and diagnostic tests to 

9 try to find out what the chronic cough was due to, what her 

10 shortness of breath was due to. Do you remember that? 

11 A. At a later date, when she — after the diagnosis and 

12 treatment of cancer originally, she had persistent shortness of 

13 breath, the reason for which escaped me, and I performed a 

14 formal exercise evaluation, lung physiology evaluation, to try 

15 and determine the cause of that shortness of breath. That's 

16 right. 

17 Q. And at that time. Doctor, you — in fact, I think it's 

18 your opinion that one of the best ways to get to the bottom of 

19 whether a person has shortness of breath or what it may be 

20 caused of, that the gold standard for all of this is the 

21 exercise physiologic test; correct? 

22 A. Yes, yes. 

23 Q. And you did that test, and you radio reviewed the results, 

24 you reviewed the pulmonary function. I think I have it there, 

25 Doctor. It's P-500. And I think it's a study, cardiopulmonary 
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1 exercise test? 

2 A. That's right. 

3 Q. And the conclusions were, good respiratory function, 

4 decreases all being compatible with previous lung resection? 

5 A. That's what I found, yes. 

6 Q. So Mrs. Boerner did not have any other disease than her 

7 lung cancer at the time you saw her that you could diagnose? 

8 A. That's right. 

9 Q. And subsequently she had sequela or she had the results of 

10 cancer, but she had no other disease that you would attribute 

11 to cigarette smoking or other pulmonary disease; correct? 

12 A. Except as a result of complications of treatment for lung 

13 cancer, she had no other primary respiratory disease. That's 

14 right. 

15 Q. Okay. Which would be consistent with her being a 

16 nonsmoker for 15 years? 

17 A. I would not agree with the second statement. It would be 

18 consistent with that there was no manifestation of emphysema, 

19 bronchitis, or other airway diseases. 

20 Q. Fair enough. Now, you sent her for a CT scan at the first 

21 visit. And I want to review that with you a little bit later, 

22 but according to your note, and this is what I was referring to 

23 earlier when I said pathology report, and I apologize, I was 

24 referring to your medical record when I said that the cancer 

25 wasn't seen with any involvement of the hilum. Do you have 
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1 that note there. Doctor? 

2 A. Are you referring to my original history and physical, the 

3 four-page document on July 26, '96? 

4 Q. Let me see here. It's your 7/31 note. Doctor. Do you 

5 have that? 

6 A. Let me look. Yes, I have it. 

7 Q. And on that it says — this was after the CT scan was 

8 done. It says — and the CT scan. Doctor, we keep talking 

9 about CT scan, but what we mean is, it's a radiology procedure 

10 where a patient is laid down and the camera kind of goes around 

11 and around and around and makes serial images; correct? 

12 A. That's right. It basically cuts the chest, in effect, 

13 into slices much like you're slicing bread and choosing and 

14 looking at each slice one at a time. 

15 Q. It would be like you're looking from the head down at a 

16 series of slices of the lung? 

17 A. That's right. 

18 Q. And that allows you to put things into perspective even 

19 more than a plain chest film because it allows you to see the 

20 other dimension; correct? 

21 A. Yes. 

22 Q. And when you looked at the CT scan, what you said was, the 

23 carcinoma had no clear-cut involvement of the hilum? 

24 A. That's right. 

25 Q. It had no clear-cut involvement of the mediastinum. 
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1 A. Yes. 

2 Q. Now, the hilum we talked about before and mediastinum we 

3 talked about before, that was the central part of the lung? 

4 The middle of the chest? 

5 A. The hilum is not so medial, but, all right, in general, 

6 those are the more central parts of the lung, yes. 

7 Q. The mediastinum is kind of the middle? 

8 A. Yes. 

9 Q. And then the hilum is more central, a little bit further 

10 in in the middle? 

11 A. That's correct. 

12 Q. And, again, the cancer wasn't there on the CT scan, 

13 clear-cut involvement, was there? 

14 A. There was no clear-cut involvement on the CT scan. That's 

15 right. 

16 Q. Now, you did a bronchoscopy then. 

17 A. Yes. 

18 Q. And I have that for you there. Doctor. And the 

19 bronchoscopy, which is P-493, says that you did a brush and a 

20 forceps, and I think you describe both of those procedures for 

21 us. 

22 A. That's right. 

23 Q. And as I understand what you told us before was that the 

24 bronchoscopy went down, the bronchoscope went through the 

25 trachea into the lung to where you could see something in the 
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lung that you believed may be tumor; correct? 

A. Yes. 

Q. And you took a little piece, you took a little piece with 
the forceps? 

A. Yes. 

Q. And then you put the brush down — 

A. The other way around. The brush comes first. 

Q. The brush comes first. So you put the brush down, and you 

couldn't see what you were brushing at that point, but you knew 
where it was, so you brushed what you believed — 

A. No, I could see it as I do it. 

Q. Okay. 

A. There's a working channel, which is an opening through 
which I place the tool. Alongside of that through the entire 
length of the scope is a fiberoptic channel through which I can 
see. So I can see and work at the same time. 

Q. And what you did, though, was, you brushed what you saw. 

A. Yes. 

Q. As to be the tumor. 

A. That's correct. 

Q. And then those cells from the forceps biopsy and those 
cells from whatever you brushed and sucked up were sent to the 
pathologist? 

A. Yes. 

Q. And the pathologist saw that there was blood as well, a 
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1 lot of blood; correct? 

2 A. Sure. 

3 Q. And you had some note in the bronchoscopy that you had 

4 to — after the lavage or whatever, that the bleeding had 

5 subsided by the time you removed the bronchoscope? 

6 A. That's right. 

7 Q. And sometimes that can be a problem with either friable 

8 tumors or where the bronchus is fragile and is hurt by the 

9 brushing procedure. 

10 A. That's right. In fact, I note there that brisk bleeding 

11 required a couple of procedures to make it stop. 

12 Q. So when the pathologist looked at this, you showed us — 

13 or Mr. Holt showed us one pathology report, and that was the 

14 pathology report of the biopsy. That report said that it was 

15 suspicious. I don't have that report. Do you still have that, 

16 Doctor, up there somewhere? 

17 A. Let me look. I found a brushing. 

18 Q. That's the one I've got. There were brushings, washings, 

19 and — 

20 A. Actually, the pathologist technician mislabeled. It says 

21 bronchial wash. It's actually a bronchial brush. 

22 Q. There wasn't really a wash at all, was there? 

23 A. There was not a wash. It was a brush. 

24 Q. You could have done a wash where you squirt some material 

25 and you suck it out? 
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1 A. Could have. Didn't need to. 

2 Q. Doctor, do you have the pathology report there? 

3 A. No, I'm sorry. I have only the bronchial brush report in 

4 my hand. 

5 Q. Okay. Now, that report doesn't say suspicious. That 

6 report says consistent with an undifferentiated small cell 

7 neoplasm; correct? 

8 A. It says consistent with an undifferentiated small cell 

9 neoplasm. That's what it says. 

10 Q. The other report said suggestive. Now, there is a 

11 difference between suggestive and consistent when you're 

12 reading pathology reports, is there not? For you, a 

13 pulmonologist. 

14 A. Yes. It's one of grade of certainty, but I would agree 

15 there's some difference in the implication. 

16 Q. Would you have pulled the trigger. Doctor, on a report 

17 that says suggestive of — atypia suggestive of neoplasm, or 

18 would you wait to say something more, like consistent with 

19 neoplasm? 

20 A. Actually, suggestive of to me is a stronger word than 

21 consistent with. You know, again, it's semantics and how 

22 the — neither is sufficient by itself. I would like to see 

23 stronger language, more certainty, in the pathologist's 

24 interpretation than either the word "consistent" or the word 

25 "suggestive." 
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Q. Well, let's be clear. The bronchoscopy produced two 
samples. 

A. That's right. 

Q. One sample was brushings, one sample was a biopsy. 

A. Yes. 

Q. The biopsy did not say that it was malignant. It said 
suggestive of malignancy. 

A. I would like to have that in front of me, if you don't 
mind. 

Q. Okay. Doctor, let's just deal with the brushings. 

A. Okay. 

Q. The brushing didn't say just dealing with malignancy. It 
said it was cytologically malignant; correct? 

A. Yes. 

Q. And it also is consistent with small cell. 

A. Yes. 

Q. So the brushings were the diagnostic part of the sample; 
correct? 

A. They were one of two diagnostic parts, the biopsy being 
the other. If you're asking me which of these by the language 
of the pathologist I would most rely upon, I would say I rely 
upon them in conjunction. They need to be confirmatory with 
one another, and they are. 

Q. Okay. "The smears and cytospin preparations showed 
similar findings." 
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Here is what I wanted to ask you in this bottom paragraph. 
"There is moderate to marked background blood," which we talked 
about, "with admixed white cells," which would be from 
inflammatory response. Doctor? 

A. Probably. 

Q. "Uniform tall columnar respiratory epithelial cells." 

Now, uniform tall columnar respiratory epithelial cells, as a 
pulmonologist, would that mean to you that what you were seeing 
on this brushings report were the bronchial lining cells? 

A. Yes. 

Q. And according to this, they were uniform tall columnar, 
which is how the lining cells normally appear. Correct? 

A. I agree. 

Q. Now, Doctor, you told us and described for us why you were 
suspicious of the small cell diagnosis. 

A. Yes. 

Q. And, therefore, because of the fact that in a — maybe you 
can tell us what you meant here. Doctor. It says the 
appearance radiographically — can you recall what that 
appearance radiographically — 

A. Where are you reading from, please? 

Q. I'm sorry. July 31, 1996. 

A. I have it. 

Q. I apologize. Do you see the sentence under impression? 

The second sentence starts, "However, the limited nature" — 
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you described that. "The appearance radiographically" — and 
we'll talk about that — "and the captiptation"? 

A. That's a typo. That's cavitation. 

Q. Oh, I'm sorry. Cavitation. 

A. My transcriptionist is sorry. 

Q. The cavitation. Doctor, could be from a number of things; 
correct? 

A. From a number of — 

Q. Well, tell me. Let me withdraw that question. 

A. Okay. 

Q. What do you assume that cavitation was referring to? What 
is the cause of cavitation, in your estimation? 

A. Cavitation results from ischemia of the central part of 
the mass. In other words, frequently with cancers, they 
outgrow their blood supply, and the small vessels that supply 
nutrition to the growing cancer cells no longer get nutrition, 
and they die. They become necrotic, and the section of the 
middle of the mass where the dying cells was fills with air, 
and you see a rounded cavity in the middle of a mass. 

Q. And that's called necrosis, isn't it. Doctor? 

A. The necrosis is the dying process that leads to the 

cavitation. 

Q. And that cavitation on — if it was looked at on the 
pathology, under a microscope, they could see the results of 
the necrosis. They could see the necrosis that resulted in the 
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1 cavitation; correct? 

2 A. Yes. 

3 Q. Now, Doctor, after you talked with the oncologist, whose 

4 name I cannot pronounce, you did decide to do the lobectomy? 

5 A. That's right. 

6 Q. And the lobectomy was done by Dr. Bevans? 

7 A. Yes. 

8 Q. And what he said, and I believe you have that as P-495, 

9 Dr. Bevans went in and actually did the surgery that you 


10 

described for us before. 



11 

A. 

Yes . 



12 

Q. 

So he had the gross tumor — 


13 

A. 

Yes. 



14 

Q. 

— that he took out. 

And what he 

said, what I 

15 

highlighted there, was that 

it appeared 

that the artery, vein. 

16 

and 

bronchus — again, air 

tube — were 

free as far as tumor 

17 

was 

concerned. 



18 


Do you see that? 



19 

A. 

Yes. 



20 

Q. 

And he also goes on to 

describe how 

, instead of taking 

21 

just 

the section, he had to 

take a little bit of the lower lobe 

22 

as well, the upper part of 

the lower lobe. 

23 

A. 

That's correct. 



24 

Q. 

Because it had crossed 

the fissure; 

correct? 

25 

A. 

Right. 
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Q. Now, then this material was sent to the pathologist, and 
the pathologist reviewed it and came to the conclusion of a 
couple of things. First of all, he came to the conclusion of 
what he saw in terms of the cancer, and he also listed from the 
growths that he reviewed what he saw about the invasion of the 
cancer. Do you recall that? 

A. Yes. 

Q. And one of the things that the pathologist also listed for 
us is where the cancer was. Now, we know it was kind of in the 
upper lobe, and we know it was kind of on the top of the bottom 
of it, but the lung — let me see if I understand this 
correctly. We've got two lungs, our right one and our left 
one; right? 

A. So far, so good. 

Q. On the right, we've got three lobes. 

A. Right. 

Q. On the left, we've got two lobes. 

A. Correct. 

Q. And if I understand this then, the lower lobe actually 
extends kind of up behind the upper lobe to a degree; correct? 
A. The line that separates the upper from the lower is on a 
diagonal, and, therefore, the lower lobe at the back extends 
higher up, yes. 

Q. And then there's a little part on the upper lobe that 
extends down over the lower lobe, which is called the lingular? 
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1 A. That's correct. 

2 Q. And so in this, and I think rather than trying to describe 

3 it with my hands, which I cannot do — 

4 A. Yeah. 

5 Q. This is kind of a depiction that I took from another 

6 pulmonary textbook. Doctor, and it breaks up the different 

7 lobes of the lung into different segments that pulmonologists, 

8 pathologists, sometimes use. 


9 

A. 

Yes. 


10 

Q. 

It talks about the apical segment, and that's the 

very top 

11 

of the left lung; right? 


12 

A. 

Yes. 


13 

Q. 

And then going down, you have the posterior? 


14 

A. 

Correct. 


15 

Q. 

And then we have the anterior section? 


16 

A. 

That's right. 


17 

Q. 

The superior lingular? 


18 

A. 

Yes . 


19 

Q. 

The medial segments, and then we have what is our 

superior 

20 

apical, but it's the top part of the superior segment? 


21 

A. 

That's right. Section six is actually part of the 

lower 

22 

lobe. 



23 

Q. 

And that's — what I want to do is go through, and 

what I 

24 

would like you to do. Doctor, is kind of look at — 


25 


THE COURT: Is it going now? 
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1 THE JURY: We didn't have that. 

2 MR. SHEFFLER: I'm sorry. 

3 THE COURTROOM DEPUTY: Try it again. 

4 MR. SHEFFLER: If we could — 

5 THE COURT: Go back over those same questions, if you 

6 like. 

7 MR. SHEFFLER: Is it on now? 

8 THE COURT: Yes. 

9 THE JURY: Yes. 


10 

BY 

MR. SHEFFLER: 




11 

Q. 

So the top one is the apical section. 


12 

A. 

To orient the jury. 

you' 

re looking at 

the individual as if 

13 

you're looking face on. 

You ' 

re looking at 

him face to face. 

14 

So 

that patient's right 

lung 

is on your left. 

15 

Q. 

Thank you. Doctor. 

And 

what we have here, this is the 

16 

windpipe; right? 




17 

A. 

Right. 




18 

Q. 

And what it does is 

, it 

breaks into the two main bronchi; 

19 

correct? 




20 

A. 

Right. 




21 

Q. 

And then those bronchi break off into 

branching and 

22 

branching and branching 

and different parts 

of the lung? 

23 

A. 

Yes . 




24 

Q. 

So on the right lung, you've got three 

lobes? 

25 

A. 

Right. 
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1 Q. On the left lung, you've got two, two lobes. 

2 A. Yes. 

3 Q. The top, the very top of the lobe is called the apical 

4 segment; right? 

5 A. Yes. 

6 Q. Then we've got the second part, which is called the 

7 posterior segment. 

8 A. That's number two. 

9 Q. Number three is what. Doctor? 

10 A. That would be the anterior segment. It depends on the 

11 description. That would be the anterior segment of the left 

12 upper lobe. 

13 Q. And then we've got the — number four, we've got the 

14 superior lingular segment; five, the inferior lingular segment; 

15 and then six, in this lower lobe, the superior apical segment. 

16 A. Apical posterior, we call it, would be six. 

17 Q. Now, let's see what we have on the pathology report and 

18 see where we can put this tumor, if we can. And I'd like you, 

19 Doctor, you've got — I think between the op report and the 

20 pathology report, we can probably figure this out. It says 

21 that the tumor is found in the medial aspect of the anterior 

22 segment. The medial aspect would be what, of the anterior 

23 segment? 

24 A. Did you say the medial aspect? 

25 Q. It says the medial aspect of — first of all, the inferior 
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1 aspect is which one. Doctor? 

2 A. Number three. 

3 Q. And the medial aspect of that would be what? 

4 A. Towards the center of the chest, which would be in this 

5 diagram on the viewer's left. Towards the windpipe. 

6 Q. In around here, in the medial aspect? 

7 A. All right. You know, we're looking at a drawing in a 

8 book. But go ahead. 

9 Q. We know at least it's in this segment. 

10 A. In the ballpark. 

11 Q. Somewhere in the middle of this segment; correct? 

12 A. Yes. 

13 Q. And then we have it also extending to the inferior aspect, 

14 which is the bottom; correct? 

15 A. Yes. 

16 Q. The lower part of the posterior of the top of the 

17 posterior segment, which would be this; correct? 

18 A. That's right. 

19 Q. So we have the tumor somewhere in this region; correct? 

20 A. Yes. 

21 Q. And the superior aspect. Doctor, or the superior segment, 

22 the superior segment is, again, which? 

23 A. Six. 

24 Q. Okay. And the top of that segment would be the rest of 

25 the tumor? We have the tumor in the anterior — 
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1 A. Let me just put it this way. 

2 Q. Sure. 

3 A. It's in segment three in the picture you've displayed. It 

4 is in the lower part of segment three, and it abuts or comes 

5 next to segment six. 

6 Q. But it also extends to segment two. Do you see where it 

7 says — it says the apical aspect — excuse me. It says the 

8 inferior aspect of the apical posterior segment. Posterior 

9 segment would be number two? 

10 A. All right. Yes. 

11 Q. So it would extend to the bottom of the top of two? Or 

12 what does inferior aspect — 

13 A. It means the lower edge. It presses down and touches the 

14 top of segment six in that picture. 

15 Q. In six? 

16 A. And it is primarily in section three. Whether there's 

17 some involvement of section two I think is questionable. 

18 Q. Well, according to the path report, it says there was. 

19 A. Okay. 

20 Q. Are you disagreeing with that? 

21 A. No, no. 

22 Q. So you accept it was in the posterior segment, according 

23 to the pathology report? Found in the anterior segment? 

24 A. Yes. 

25 Q. And in the posterior segment; correct? 
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1 A. Yes. 

2 Q. So it was found in this area; correct? 

3 A. That's correct. 

4 Q. In fact. Doctor, what I might do — would you agree with 

5 that representation? 

6 A. Except for the size you've drawn. 

7 Q. Okay. Smaller than that? 

8 A. Smaller than that. 

9 Q. But within that general geography? 

10 A. Within that general area, yes. 

11 MR. SHEFFLER: Okay. Your Honor, may I mark this for 

12 identification? 

13 THE COURT: Yes, sir. 

14 MR. SHEFFLER: We'll do that at the close of 

15 testimony, if it's all right. 

16 THE COURT: Sure. Do you want to offer it as an 

17 exhibit then? Is that what you mean? 

18 MR. SHEFFLER: For identification purposes, at least, 

19 your Honor. 

20 THE COURT: Okay. Sure. 

21 MR. HOLT: Your Honor, I would object to it. Does it 

22 have that circle that he says does not accurately depict the 

23 size? I would object to it in that form. If he wants to make 

24 a correction, something approximating the right size. 

25 MR. SHEFFLER: I will put location, not size. 
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1 THE COURT: Okay. I think he made it clear that the 

2 circle is larger than the area of the mass, but it's in that 

3 area. Is that right? 

4 THE WITNESS: That is correct. 

5 BY MR. SHEFFLER: 

6 Q. Now, clearly, though, without doubt, according to the 

7 pathology report, the cancer was not in the apical segment, 

8 which is this number one segment. It doesn't say it was in the 

9 apical segment at all, does it? 

10 A. That's correct. 

11 Q. And the apical segment was not sectioned for microscopic 

12 analysis, was it? 

13 A. I don't recall offhand. 

14 Q. It's on page two. Doctor. It's down there at the bottom, 

15 if you could look. 

16 A. All right. I'm not finding it. You'll have to point me 

17 to it. 

18 Q. Number 789. This is where they say they took the slides 

19 or the sections. There's nothing there to indicate the apical 

20 segment of the lung was even there for segmentation, is there? 

21 A. There is no indication that they have made specific 

22 sections through the apical segment. That's right. 

23 Q. Are you familiar with the term apical cap? 

24 A. Apical capping? 

25 Q. Yes. 
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1 A. Yes. 

2 Q. And an apical cap is a scarring that occurs at the apices 

3 of the lung; correct? 

4 A. Very upper tip, yes. 

5 Q. Very upper tip. If a pathologist had said that he saw an 

6 apical cap scar in these slides, he would be mistaken, wouldn't 

7 he? 

8 A. I wouldn't think that he would be able to see that from 

9 this specimen. Now, on growths, he had the entire upper lobe, 

10 including the very tip at some point in his evaluation. 

11 Q. Right. 

12 A. So it's possible he could have commented that, might well 

13 have commented on that in his gross description. 

14 Q. Exactly. On a gross examination. There wasn't any apical 

15 capping noted in the pathology report, though, was there? I'm 

16 not suggesting that the Baptist Memorial pathologist said there 

17 was an apical cap. What I'm suggesting is, another pathologist 

18 retained by the plaintiffs who reviewed the microscopic slides 

19 could not have seen an apical cap scar because they didn't 

20 section the apices of the lung; correct? 

21 A. I would agree with you on that. 

22 Q. Thank you. Doctor. Bear with me for one minute. 

23 Now, you mentioned before that the pathologist would have 

24 access to the entire tumor and the entire material that was 

25 taken from the surgical procedure; correct? 
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1 A. Yes. 

2 Q. And this lobe was about 16 by 11 centimeters, which is 

3 about less than eight by less than five inches; correct? 

4 A. Correct. 

5 Q. And what he says here, and I've tried to highlight it, is, 

6 the tumor in the bronchial tree is not conspicuous. Do you see 

7 that? 

8 A. I see it. 

9 Q. What he says there is that he didn't see grossly tumor in 

10 the bronchi or in the air tubes; correct? 

11 A. I don't take it that way. He says not conspicuous. I'm 

12 not sure he didn't see it. I'm not really sure what his exact 

13 meaning is there by conspicuous. 

14 Q. Well, if it was conspicuous, it would mean he saw it, 

15 wouldn't it? Doctor, let me withdraw the question. 

16 A. He might have seen it and thought it was inconspicuous. 

17 Q. Let me withdraw the question. If he would have seen the 

18 tumor in the bronchus, would it be a finding that he would have 

19 thought important and write down? 


20 

A. 

Yes . 


21 

Q. 

A pathologist who is reviewing a 

cancer that has been 

22 

resected would look for tumor in the 

bronchus; correct? 

23 

A. 

Yes, he would. Yes. 


24 

Q. 

And if he found it, he would say 

so; correct? 

25 

A. 

I believe he would, yes. 
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Q. And he would say so in a way that you would understand 
that he found it; correct? 

A. Yes. 

Q. Now, are you familiar with the procedure called tumor 
staging? 

A. Cancer staging, yes. 

Q. And cancer staging is an important feature of diagnosis 
and treatment and prognosis; correct? 

A. Yes. 

Q. Not diagnosis, but prognosis and treatment; correct? 

A. Yes. 

Q. The Armed Forces Institute of Pathology, Doctor, says that 
staging is important in the evaluation and management of lung 
carcinoma and is the most important prognostic parameter, far 
outweighing histological subtype in importance among cases of 
non small cell carcinoma? 

A. I would agree with that statement. 

Q. Great. Now, let's talk about what it means. What does it 

mean. Doctor, to say that it is an important prognostic 
parameter? What does that mean? 

A. It means if you have an early stage, your outlook for cure 
and living a long time is good. And if you have an advanced 
stage, stage II, III, that the outlook for cure and long life 
is not so good. 

Q. So and that outweighs histological subtype, meaning it's 
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more important what stage the cancer is than what cell type it 
is in terms of its aggressiveness and survivability? 

A. Within the category of non small cell, that's right. 

Q. Small cell, all bets are off; right? 

A. Different thing. Yes, sir. 

Q. Okay. But for staging, that is what we look to, or as 
doctors, you look to to give you the best information about 
prognosis, treatment, survivability? 

A. Yes. 

Q. Mrs. Boerner's tumor wasn't staged in the medical records 
that I saw. Doctor. Was it staged? Was there — 

A. Memory fails at this point. 

Q. It's not important. We could stage it here, could we not? 
A. Yes. 

Q. It was a — according to the pathology report, it was an 
over three centimeter in diameter, largest diameter size tumor. 
So that would mean it was a stage II; correct? Stage T2? I'm 
sorry. Doctor. Let me start again. 

Staging has a number of different nomenclatures, but one 
of the things that people who stage tumors use is the T, N, and 
M system? You're familiar with that? 

A. Right. 

Q. T meaning the size of the tumor, N meaning whether there's 
nodes or not, and M referring to metastasis; correct? 

A. That's correct. 
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Q. Now, Mrs. Boerner's tumor at the time of the lobectomy was 
a T — 

A. Two. 

Q. Two, according to the standards. It was an Nl? 

A. That's right. 

Q. It was an MO? 

A. That's right. That would be its surgical stage. 

Q. Surgical stage, because there was no metastasis distally? 
A. That's right, at that particular time. 

Q. But there was cancer in the nodes? 

A. There was cancer in a local lymph node, yes. 

Q. And that meant that it was a stage IIB tumor; correct? 

A. Yes. 

Q. And a stage IIB tumor, of course, is more aggressive than 
IIA or I? 

A. More aggressive? I wouldn't say so. I would say that it 
is located in — it has moved to an area which indicates 
greater advancement than a IIA would be. 

Q. Fine. 

A. Not that it's necessarily — that its behavior is more 
aggressive, but simply that it has moved to a higher stage. 

Q. It's a higher stage. 

A. Yes. 

Q. And the prognosis is worse for a IIB tumor than a stage I 
tumor. 
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A. It would be worse for a stage IIB than for a stage IIA, 
yes. 

Q. Or stage I. 

A. Or stage I. 

Q. And if this tumor. Doctor, did not have nodal metastasis, 
what would its stage be? 

A. It would be T2, MO. 

Q. And what stage would that be? 

A. Boy — 

Q. Let's put it this way. It would be less — 

A. Stage — I don't remember the staging system details well 
enough to tell you. It would be a stage I or a stage II. 

Q. It would be less — it would be staged in a — if it's — 
would you agree with me. Doctor, if it's a T2, NO, MO, it would 
be a IB stage? 

A. I wouldn't dispute it. 

Q. Okay. 

A. I don't remember all the detail classifications. 

Q. So that would be a less aggressive tumor than a stage IIB, 
which it was. 

A. Prefer less advanced to less aggressive. 

Q. Less advanced. 

A. Aggressive describes behavior, whereas staging describes 
advancement. 

Q. Well, in terms of surviving, an NO stage tumor has a 
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1 better after treatment survivability than an Nl, does it not? 

2 A. Yes. 

3 Q. Now, when you did review the pathology report — and I 

4 think you still have it there. Doctor. 

5 A. Yes. 

6 Q. You did say that the pathology report revealed that 

7 Mrs. Boerner's cancer had no metastasis and no mediastinal 

8 metastasis, but it did have a peribronchial metastasis, did it 

9 not? 

10 MR. HOLT: Your Honor, may we approach? 

11 THE COURT: Yes, sir. 

12 [Bench conference reported as follows:] 

13 MR. HOLT: Your Honor, I'm not quite sure where he's 

14 going, but if he is suggesting — I'm not sure where you're 

15 going, but if it's some sort of a malpractice allegation, that 

16 is no defense under Arkansas law, and it would be improper for 

17 him to suggest that at this point. 

18 MR. SHEFFLER: I'm not going to suggest a 

19 malpractice. In fact, all I'm going to do is respond to the 

20 allegation that this was not a BAC because it didn't — it 

21 wasn't aggressive and metastatic. If you recall on direct, he 

22 says what this is, and what I'm going to do — in fact. I'll 

23 clear that up because I don't want the jury to think I am. 

24 What I want to do, your Honor, is suggest that this is 

25 indicative of a BAC that's metastatic and those cancers are 
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1 more aggressive. According to him, this is not a BAC because 

2 it's not aggressive. 

3 THE COURT: What Mr. Holt is talking about, you can't 

4 rely on mistreatment or malpractice or — 

5 MR. SHEFFLER: I certainly don't want to do that. 

6 I'm not going to suggest that to the jury. I'll clear that up 

7 right now. 

8 THE COURT: Okay. 

9 [Continuing in open court:] 

10 BY MR. SHEFFLER: 

11 Q. Doctor, this report, which was the surgical pathology 

12 report after the lobectomy, it's a bit confusing, isn't it, 

13 Doctor, in that it has peribronchial lymph nodes up here, 

14 nonmetastatic, and then it has peribronchial lobes down here, 

15 metastatic. 

16 A. And the word "peribronchial" simply means alongside the 

17 bronchus, and so you're correct, it's a little confusing to 

18 know whether there are two lymph nodes, two separate lymph 

19 nodes alongside the bronchus, and if there are, which precise 

20 locations are they. So it is a little difficult to say 

21 exactly — from exactly where that positive node was taken. 

22 Q. And also. Doctor, it could be easy to misread it and not 

23 know that there was a peribronchial node and that this was an 

24 NO tumor; correct? I'm not saying you did that. But I know 

25 that you know, as well as the medical records reflect, that 
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1 this cancer was thought to be not involving any lymph nodes at 

2 the time of her treatment; correct? 

3 A. I'm not sure I would agree with that. That would imply 

4 that no one was aware of this report, and I'm sure we all 

5 reviewed this report, so — 

6 Q. I'm not suggesting you didn't review the report. Doctor. 

7 But I am suggesting that when you said there was no evidence of 

8 local metastasis, if somebody picked up your report on October 

9 15, 1996 — and let me say. Doctor, I am not suggesting in any 

10 way that anyone at Baptist Memorial did anything other than the 

11 very best they could for Mrs. Boerner's treatment. No one is 

12 suggesting that there was anything wrong being done here by the 

13 doctors at Baptist Memorial. I want to make that very, 

14 absolutely clear. But on October 15, 1996, where you say 

15 partial left lung resection was accomplished with no evidence 

16 of local or distant metastasis, if somebody had picked that up 

17 and read it, they would have said, oh, this is a stage IB 

18 because it's a T2, NO. But it's not, is it? 

19 A. Well, you know, part of this is semantics in what you're 

20 describing. You are correct technically when you say the 

21 various stages and the nodal descriptions. But that does not 

22 imply that that statement is incorrect. Taken as it is, what 

23 do I mean in that report by a local metastasis? I'm talking 

24 about hilum lymph nodes. Because clinically, from the 

25 standpoint of treatment, the way I approach the treatment, it 
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1 makes no clinical difference, no practical difference whether 

2 that single peribronchial lymph node is positive or negative 

3 because the treatment plan is the same. You cut it out and you 

4 give no adjutant therapy. So when I say no local or distant 

5 metastasis, for practical purposes, that's exactly what I mean. 

6 Q. And I'm not suggesting that there would be a difference in 

7 the treatment. Doctor. I'm not suggesting you did anything 

8 wrong whatsoever. Please. All I'm saying is that it's not T2, 

9 NO; it's T2, Nl? 

10 A. Fair enough. 

11 Q. And if you want to look at the clinical picture of this 

12 cancer and compare it with those in the research and those that 

13 people write about, it would be a T2, Nl. 

14 A. Fair enough. 

15 Q. Okay. After Mrs. Boerner's lung resection, you followed 

16 her up on a few occasions. I think almost five- or six-month 

17 visits; correct? 

18 A. That's right. 

19 Q. And during that time, you looked at the chest films, you 

20 looked at the x-rays, because she was complaining of chest 

21 pain, as you told us before? 

22 A. Yes. 

23 Q. And you didn't see any recurrence on the chest films until 

24 sometime later. May of 1998; correct? 

25 A. That's right. Always with the advantage of hindsight. 
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1 You look back, and knowing what you know, that there is a 

2 recurrence in that rib as described, you wonder if maybe that 

3 shadow was, in retrospect. But, that's right, I made no 

4 diagnosis of recurrence during that follow-up. 

5 Q. And, Doctor, and it wasn't that you weren't looking for 

6 it? 

7 A. That's right. 

8 Q. Obviously, you were. I mean, in retrospect, we can always 

9 see things that we didn't know. 50 years ago, people didn't 

10 know an awful lot of things that they know today. 

11 Retrospectrascope is always easy. But for you as a doctor, you 

12 were looking at it at the time, you didn't see cancer until May 

13 of 1988 [sic], you didn't see what you would suspect was cancer 

14 until May of 1988 [sic]; correct? 

15 A. That's right. 

16 Q. Now, Dr. Bevans did the surgery, again, and he testified 

17 in this case that there were two ways that this tumor could get 

18 to the rib. And it was a solitary rib metastasis at that time; 

19 correct? 

20 A. It appeared to be. That's right. 

21 Q. And that's not a real usual way for lung cancers to 

22 metastasize? 

23 A. No, it's not. 

24 Q. In fact, it's kind of rare? 

25 A. Solitaire rib met. Well, it's not rare to present that 
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1 way. It's rare for that to turn out to be — 

2 Q. Right. 

3 A. — after some time the only site of metastasis. As I 

4 alluded to before, when the herd is out of the barn, usually 

5 there's more than one. 

6 Q. Well, Dr. Bevans said that when he did the surgery, the 

7 tumor was in the area of the incision, the original incision 

8 that he made. Do you remember that? 

9 A. I don't remember, but I'll take it as you say it. 

10 Q. Well, Dr. Bevans testified there were two ways that tumor 

11 cells could get into and grow in the area where he removed the 

12 chest wall lesion. He described two of them when he was asked 

13 about them. And what he said was that there would be — I'm 

14 just going to read you what he said. 

15 A. All right. 

16 Q. "There would primarily be two ways. One would be via the 

17 bloodstream, where the tumor cells are in the bloodstream. 

18 This is an area where new tissue growth is going on, so they 

19 could very easily be deposited in that area." The new tissue 

20 growth being the surgical incision. 

21 "Or, secondly, when you're kind of resecting this area, if 

22 you get tumor cells that are kind of shed from the lung itself, 

23 they could be deposited in the chest wall incision, just like 

24 an abdominal incision, if you're doing the abdomen, but they 

25 would be implanted directly there." 
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He had those two ways it could happen. So one way was by 
metastasis, as you described for us in the answers to 
Mr. Holt's questions. The other way is by shedding the cells 
as it's drawn — as the original tumor was drawn through the 
incision site. 

A. Those are both possibilities. 

Q. Dr. Bevans couldn't tell which way was more likely. Could 
you? 

A. As you can see by my hesitation, I can't say with any 
degree of medical certainty. That would be fair. I would say 
to you that the hematogenous route is more likely, given what 
we know in retrospect, that there was a brain metastasis. And 
a brain metastasis could only occur through bloodstream spread. 
Q. Right. 

A. So I draw the conclusion, and that's all it is. 

Q. Well, Doctor, you will agree that obviously physicians 
disagree on this issue because Dr. Bevans said, to answer this 
question: "Which one of those two ways the tumor came to be 

left in the chest wall? You are not able to tell at this 
point?" 

Answer: "That's correct." 

A. As I said, I'm not able to tell for certain either. 

Q. Okay. Okay. 

A. In my opinion, it's more likely than not to have spread 
through the blood. 
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1 Q. Doctor, what I'm going to do is review with you the CT 

2 scan. And what I'm going to do first is ask you, do you know 

3 what the — well, strike that. 

4 We've already talked about what the CT scan is. I'm going 

5 to show you the pulmonary window of the diagnostic CT, which 

6 was done in July, I think, 29. So, if I could — 

7 MR. SHEFFLER: Your Honor, may I approach the 

8 witness? 

9 THE COURT: Yes, sir. 

10 BY MR. SHEFFLER: 

11 Q. I am not going to show you — I'm not going to go through 

12 the entire CT. There's a lot of frames. But what I'm going to 

13 do. Doctor, I have this on a — I have this on a computer, and 

14 I hope it works this time. Judge. But I want to let you look 

15 at it on the box because I know that pulmonologists are going 

16 to want to see the real films, so — 

17 A. Yes. 

18 Q. I apologize. The box is not as wide as it should be. 

19 But what I'm going to focus on. Doctor, I think, is image 

20 12 first, and then we'll go from there. So it's slice 12. 

21 Okay. Now, Doctor, this is — what we're looking at here 

22 on the screen is the cancer; correct? 

23 A. Are other people seeing it? 

24 THE COURT: Yes. It's on the screen. 

25 BY MR. SHEFFLER: 
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Q. This is the cancer; correct? 

A. Well, I'm going to — I want to look at one or the other 
and not — 

Q. Whichever, Doctor. 

A. Okay. 

Q. I just didn't want to make it seem like I was doing 
something — 

A. Fair enough. Let me look at it here, and then if I need 
the original. I'll move over there. 

Q. Very good. So what we have here is the cancer; correct? 

A. Point to it again, please. 

Q. I can't get my pointer — okay. This is the cancer; 
correct? 

A. Right there. Yes. 

Q. Now, this right here. Doctor — 

A. Is a bronchus. 

Q. That's a bronchus. And up here. Doctor? Air-filled tube? 
A. I would say that's probably a bronchus there as well. 

Keep in mind you're seeing a half-inch thick slice, and so you 
may be seeing — you may be cutting the bronchus and seeing it 
in a cross-section, or you may be cutting it obliquely and 
seeing a length. It's difficult sometimes to say. But go 
ahead. 

Q. When you say it's a half-inch thick, that's a fairly thick 
area for CT scans. 

Christa R. Newburg, RMR, CRR, CCR 
United States Court Reporter 


http://legacy.library.ucsf.©du/tid/^attfffl§!6(0iGWpdfndustrydocuments.ucsf.edu/docs/yxhl0001 



Marvin 


Cross 


372 


1 A. That's right. 

2 Q. Because you're getting a lot of different fields in that 

3 one area; correct? 

4 A. You're getting a half-inch of tissue there, yes. 

5 Q. Now, Doctor, if I can get my pointer working. Here we go. 

6 Do you see this little area right here? 

7 A. Yes. 

8 Q. Now, you probably can't see on this one, but that is 

9 called pleural tenting, isn't it? 

10 A. Yes. 

11 Q. And that's — on the next slide, you can see it more 

12 clearly, that area of pleural tenting. This is, again, the 

13 cancer; correct? 

14 A. Right. 

15 Q. This is kind of at the top of it. But we see this pleural 

16 tenting; right? 

17 A. Yes. 

18 Q. And that's what we were talking about before with the 

19 stranding, the pleural tag, the pleural tail; correct? 

20 A. Yes. 

21 Q. And that's what we were talking about before earlier when 

22 we were talking about one of the radiological features of BAC; 

23 correct? 

24 A. Pleural tenting is simply the contraction, the drawing in 

25 of the edge of the lung associated with the inflammatory 
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response to the cancer. And that is not specific to cell type. 
Many different cell types can draw that pleura in a little as 
it inflames. 

Q. Doctor, let me ask you this: Would you agree that that is 
pleural tenting, first of all? 

A. Yes, I would. 

Q. Also called pleural tail or pleural tag? 

A. I use tenting. I wouldn't argue with the others. 

Q. And would you agree, too. Doctor, that that happens, not 
limited to BAC, that happens with peripheral lung cancers? 

A. Yes. 

Q. Now, Doctor, you also agree that Fraser and Pare and 
others have said it is one of the signs of BAC, too? You may 
not agree, but others have? You would agree with that? 

A. Okay. 

Q. Let's go up one more. Now, what do we see here. Doctor? 

We see our pleural tenting still. What is this? What would 
you say that was? 

A. Now we may actually be a little above the tumor. 

With the advantage of these other sections going up even 
higher, what I would call that, what I would diagnose that as 
is a thickened interlobar fissure. I think it's either 
inflamed or somewhat swollen fissure between two lobules within 
the upper lobe. It's difficult to see on the CT scan. All 
you're seeing is images rather than tissue. 
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Q. It goes up further; correct? 

A. Yes. 

Q. You're seeing it here. 

A. Right. 

Q. Extending down even more than the other, where we had kind 
of a Y shape. Right? 

A. Yes. 

Q. Now we go up even one — strike that. Let me go back. 

We still see this linear density here, don't we? 

A. Yes. 

Q. And now we're moved up an inch and a half above the 
cancer, haven't we? 

A. Approximately, yes. Uh-huh. 

Q. Go up even farther and we still see it, don't we. Doctor? 
A. Yes. 

Q. Now we're two inches above the cancer; correct? 

A. Right. 

Q. And now we even see it very faintly — can you see it 
there. Doctor, in the apical section? 

A. Yes. But you see even more there, slightly down and to 
the left of your arrow, you see some density, cloudiness. 

Q. Right. Scarring; correct? 

A. I can't say for certain based on an x-ray. That's the 
most common cause of that radiographic finding. 

Q. And it would be the most common cause of a radiographic 
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1 finding we followed up just now; correct? 

2 A. I'm sorry. Say it again. 

3 Q. It would be the most common finding to say that what we're 

4 seeing here is a scar? 

5 A. No, I'm not sure I would agree with that. Again, that 

6 could easily be a swollen, thickened fissure line. It could be 

7 an inflammatory response around the tumor. The body wants to 

8 wall off and contain the cancer as a protective mechanism, and 

9 there could be inflammatory reactions around the tumor. 

10 Q. Now, Doctor, we're talking about three inches above the 

11 tumor. 

12 A. Yeah. Still. 

13 Q. So you're telling us — first of all, let's take the first 

14 one. Do you think that this is an inflamed fissure between 

15 which sections. Doctor? 

16 A. Let me be clear. I don't know what this is. 

17 Q. Okay. 

18 A. And you don't know what this is and a radiologist won't 

19 know what this is. We are looking at shadows on an x-ray 

20 finding and it is — no one can be certain what this is. 

21 Q. Okay. 

22 A. If we were in a grand rounds, we would all be sitting 

23 around scratching our heads and thinking, I wonder what that 

24 is. So let's be clear that there's no scientific black and 

25 white right or wrong answer to what that is. 
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1 Q. Doctor, and maybe that's where we should stop, because I 

2 am not trying to extend you into areas that we can't talk about 

3 and we can't define. 

4 A. Okay. 

5 Q. However, radiology deals with shadows all the time, don't 

6 they? 

7 A. Yes. 

8 Q. That's what radiologists do for a living, look at shadows, 

9 look at densities, look at opacities on an x-ray or CT scan and 


10 

make determinations, as best they 

can, of what 

they see; 

11 

correct? 



12 

A. 

Yes . 



13 

Q. 

Okay. Now, Doctor, in March 

of 1999, you 

wrote a letter 

14 

of 

referral to a Dr. Feingold for 

Mrs. Boerner; 

correct? 

15 

A. 

Right. 



16 

Q. 

Mrs. Boerner asked you to write that referral letter, did 

17 

she 

not? 



18 

A. 

Yes, she did. 



19 

Q. 

Now, you didn't know Dr. Feingold's qualifications when 

20 

you 

referred Mrs. Boerner, did you 

? 


21 

A. 

No. 



22 

Q. 

In fact, you didn't know Dr. 

Feingold's — 

- you didn't know 

23 

anything about Dr. Feingold at all 

; correct? 


24 

A. 

That's right. 



25 

Q. 

In fact, you didn't know why 

Mrs. Boerner 

was asking you 
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for the referral, did you? 

A. No, although I suspected it may have something to do with 
this lawsuit. 

Q. Okay. When you have written letters of referral for 
patients in the past. Doctor, it's because you thought the 
patient needed to be referred for treatment or evaluation or a 
patient relocates or something like that; correct? 

A. Yes. 

Q. In this case, though, you weren't doing it for any of 
those reasons. You didn't think she needed a referral to a 
pulmonologist in South Miami, Florida, did you? 

A. No. 

Q. A pulmonologist at Baptist Memorial Hospital was certainly 
just as adequate, if not more adequate, to diagnose and treat 
this patient than a pulmonologist in South Miami, Florida; 
correct? 

A. Yes. 

Q. Now, do you know if Dr. Feingold ever saw Mrs. Boerner? 

A. I think I read a report in the materials I was given from 
Dr. Feingold, so I — and I believe part of that report was an 
interview. So I believe she must have actually seen him. 

Q. Okay. 

A. But I'm not certain. 

Q. Ever talk to him? 

A. No. 
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1 Q. Did he ever call you up and say anything about the 

2 treatment or anything else? 

3 A. No. 

4 MR. SHEFFLER: Doctor, thank you very much. That's 

5 all the questions I have. 

6 REDIRECT EXAMINATION 

7 BY MR. HOLT: 

8 Q. Doctor, I'm going to try to be very brief. 

9 Doctor, there were some questions about the fact that you 

10 were paid to come here by my law firm. Have you ever testified 

11 for me or my law firm in any other case? 

12 A. No. 

13 Q. Why did you decide to involve yourself in this case? 

14 A. Well, Ms. Boerner in the difficult time of her illness 

15 asked me what caused her lung cancer, and I told her. And she 

16 told me that she was considering a lawsuit against the tobacco 

17 companies and asked me if I would testify. I don't 

18 particularly like the idea, but she asked me to, so I did. 

19 Q. Doctor, I'm going to — 

20 A. And, yes, I'm being paid for it. 

21 Q. Yes, sir. 

22 A. And I insist on that. My time is worth it. 

23 Q. I understand that. I'm not going to resort to ifs and 

24 buts and candy and nuts. I'm going to talk in legal terms this 

25 time. I want to talk in terms of reasonable certainty, because 
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you were talked to about a lot of possibilities, feasibilities. 
I want to talk reasonable medical certainty. First of all, in 
medicine, few things are a hundred percent certain, are they? 

A. Right. 

Q. Do you understand the legal requirement in a lawsuit like 
this being more likely than not, medically speaking, when I 
talk about reasonable medical certainty? Do you understand 
that? 

A. I don't know much about the legal term there, but more 
likely than not, I understand. 

Q. All right, sir. More likely than not, based on your 
experience and skills as a physician? 

A. Yes. 

Q. Those are the terms I want to talk in, not remote 
possibilities. 

A. Okay. 

Q. You gave an opinion earlier, about an hour and a half ago, 
that her lung cancer with reasonable medical certainty was a 
result of those 35 years of smoking that occurred between age 
15 in 1945 and when she quit in 1981. Do you recall that? 

A. Beyond all doubt medically, her cancer was caused by 
cigarette smoking. 

Q. Thank you, sir. So that opinion didn't change — 

A. No. 

Q. — after all of that we just went through? 
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1 A. That is correct. 

2 Q. There were some questions about — from Dr. Bevans. Let 

3 me read you something from that deposition. 

4 A. Okay. 

5 Q. "In this particular case, is it your opinion that more 

6 likely than not, there was indeed a metastasis of the primary 

7 carcinoma to the rib, whether rare or not?" 

8 "That's correct. It is a hundred percent likely to have 

9 happened in this case. Right." 

10 Is that consistent with what you had said earlier? 

11 A. Yes. 

12 Q. If I had to ask you, what is the least likely cell type in 

13 this case, what would you say? 

14 A. Well, and I'm glad I got a chance to refresh on the CAT 

15 scan because I looked at those things. From the outset, 

16 looking at the clinical presentation, the way it came on this 

17 lady, the way it looked on the x-ray, the way it looks now and 

18 then on the CAT scan in front of us, the way I saw it as I 

19 looked through the tube into her lung, the least likely — 

20 before surgery, the least likely cell type for that cancer is a 

21 bronchioalveolar cell, the least likely. 

22 Q. The ones the defendants in this case are suggesting she 

23 had? 

24 A. Yes. It's just not that. 

25 Q. One other thing. There was a question about family 
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1 history, and I don't want to talk about a family of heavy 

2 smokers. I want to talk genetic risk. Lung cancer 

3 genetically, tell me about that, how that tends to run. 

4 A. Well, there is an association of lung cancer and family 

5 history, and as the point was made earlier, there's an 

6 association of cancer in general with family history, and the 

7 theory is that one's immune system, recognizing a malignant 

8 transformation of a cell may not be as strong in one family 

9 line as in another. So there is some general proclivity to 

10 cancer that runs in family groups. And the same can be said 

11 for lung cancer. But far and away, the issue is tobacco 

12 exposure. If a child of a mother and father who smoke and get 

13 lung cancer, that child, yes, if that child never smokes and 

14 didn't inhale mama and daddy's smoke growing up, that child has 

15 a slightly greater chance of getting lung cancer, slightly 

16 greater chance of getting lung cancer than another child born 

17 of parents who never got lung cancer. So there is some 

18 familial predisposition there. But the overwhelming question 

19 for that child will be tobacco exposure. 

20 Q. Assume that after she initially talked to you, she did go 

21 back and do some research on her family and found some cancer 

22 she didn't originally know about, none of which were lung 

23 cancer. Does that change the opinion you just gave? 

24 A. It doesn't change anything. Those are such minimal — 

25 compared to tobacco, it's like a grain of sand in the Sahara 
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1 Desert. All these other things we're talking about. The 

2 effects are minuscule. People talk about, you know, radon and 

3 such. Tobacco smoke is the issue. 

4 Q. Are you aware that their house was checked for radon and 

5 found to have none? 

6 A. No, I didn't know that. 

7 Q. We tried to cover our bases. 

8 Air bronchogram. Boy, that's a mouthful. I didn't see 

9 that on your records. 

10 A. Well, I didn't see an air bronchogram on the initial x-ray 

11 that I was shown. I was just thinking that — as a matter of 

12 fact, as I looked at those CT scans, and what the attorney was 

13 pointing to, again, you could construe that as an air 

14 bronchogram in that you can look at the CT scan, and you can 

15 see the shadow and identify it as a bronchus, but an air 

16 bronchogram and the way we use it clinically is a column of 

17 black air surrounded by white. Fluid density. That's the 

18 clinical meaning of air bronchogram, and I didn't see those in 

19 any of her radiographs. 

20 MR. HOLT: I'm going to keep my promise, keep it 

21 short. Thank you. 

22 THE COURT: Mr. Sheffler, any recross? 

23 MR. SHEFFLER: No further. 

24 THE COURT: Did you want to mark that diagram for 

25 identification? 
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MR. SHEFFLER: I would, your Honor. We would mark it 
as defense for identification one? 

THE COURT: One? 

THE COURTROOM DEPUTY: No. 

MR. SHEFFLER: We'll have to use our next number, 
your Honor. If I could have just a minute to do that. 

THE COURTROOM DEPUTY: You can use 2817. 

MR. HOLT: Your Honor, can we get the date on this 
CT? I want to make sure we're talking about the same thing. 

MR. SHEFFLER: 7/29/96. 

MR. HOLT: 7/29/96. 

MR. CRASS: The diagram of the lung will be marked as 
2817, and we would move for its admission for identification 
purposes. 

MR. SHEFFLER: For identification. 

THE COURT: I'll just mark it for identification. I 
won't receive it then. 

MR. SHEFFLER: Okay. 

THE COURT: Doctor, you may step down. Thank you. 

MR. HOLT: Could I confer with my counsel? I've got 
two choices on which way to go now. 

THE COURT: Sure, sure. 

MR. HOLT: Your Honor, we're going to — we won't be 
able to play it all because it's lengthy, but we're going to 
start the video deposition of Mary Jane Boerner. 
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1 THE COURT: All right. We'll just stop at about five 

2 o'clock so we can let the jury go, or at a convenient time 

3 close to. 

4 MR. HOLT: Judge, one thing, it's about four hours 

5 long. If we are going to — we've got some scheduling 

6 difficulties with some experts coming in, and I want to know if 

7 it would be a problem to play part of it, but maybe delay the 

8 finish if we run into a scheduling difficulty. 

9 MR. SHEFFLER: Your Honor, can we approach on that 

10 issue just briefly? 

11 THE COURT: Yes. 

12 [Bench conference reported as follows:] 

13 MR. SHEFFLER: Your Honor, this is a deposition that 

14 wasn't taken by the plaintiff or defendant, and therefore, I 

15 believe that there could be portions played in the deposition 

16 which would give a wholly unfair characterization of the 

17 testimony. I would not disagree with playing it, as long as I 

18 knew what was being played. My problem is, I think it could be 

19 very confusing and prejudicial if they were to select certain 

20 portions without the next — 

21 MR. HOLT: I'll clear that up. I took two insurance 

22 references out of it. Now, I took out of it references to not 

23 smoking filters based on my understanding of the Eighth 

24 Circuit's opinion. I was going to put that back in that I 

25 heard you say today, oh, you're not saying anything about her 
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1 lack of filters. That was a design defect. So that's the only 

2 other thing that's out. 

3 MR. SHEFFLER: That's — I responded to opening 

4 statement saying that we didn't design the cigarettes safely, 

5 and that's all my response was to. If plaintiff is going to 

6 prove an alternative design as their design claim, which they 

7 have the right to do, I do have the right to have that 

8 testimony read, of course. My problem with this one. Judge, 

9 is, I am — I really would like to see how this deposition is 

10 going to be broken up and produced for the jury. That's the 

11 problem we have. 

12 MR. HOLT: Start to finish and play it through. You 

13 know, wherever we — I'm starting at the beginning. I didn't 

14 reshuffle the deck. 

15 MR. SHEFFLER: Okay. Okay. All right. 

16 MR. HOLT: It starts at the beginning: My name is 

17 Mary Jane and I — 

18 MR. SHEFFLER: If that's — then I withdraw my 

19 objection, your Honor. I misunderstood. 

20 THE COURT: Okay. You can play it in segments if you 

21 need to. 

22 MR. HOLT: Thank you. 

23 [Continuing in open court:] 

24 MR. HOLT: Your Honor, may I be excused for one 

25 minute? 
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1 THE COURT: Sure. 

2 MR. HOLT: It doesn't need to delay this process. 

3 THE COURT: All right. 

4 MR. HOLT: Your Honor, this deposition was actually 

5 taken by the defendants of Mary Jane Boerner on February 17, 

6 1999. 

7 THE COURT: We're still missing one juror here, 

8 before you start playing it. 

9 MR. HOLT: Okay. May we approach? 

10 THE COURT: Okay. 

11 [Bench conference reported as follows:] 

12 MR. HOLT: Judge, we are reinserting the filter 

13 testimony because it's my understanding that the Court felt 

14 that there was relevance to that. I don't want to be in a 

15 position to have waived our motion in limine that that was not 

16 relevant to this lawsuit, but we are putting it back in at 

17 defendant's request and given the Court's earlier ruling. 

18 THE COURT: All right. 

19 MR. SHEFFLER: Thank you. 

20 [Continuing in open court:] 

21 THE COURT: Ladies and gentlemen, as you were 

22 probably told, this is a portion of the deposition of 

23 Mrs. Boerner that was taken before her death. It may be played 

24 in segments just because of its length and also to accommodate 

25 some other witnesses. So if you just see part of it and are 
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1 wondering why you're not seeing it all in a continuous way, 

2 that's the reason. 

3 MR. HOLT: Again, your Honor, since one of the jurors 

4 was not here, this was taken by the defendants at our offices 

5 in February of '99. 

6 THE COURT: All right. 

7 (Whereupon, the videotaped deposition of Mary Jane 

8 Boerner, as reflected by Plaintiff's Exhibits 1182 and 1182-A, 

9 was shown in open court at 4:35 p.m., until 4:59 p.m.) 

10 THE COURT: It's close to five o'clock, so at a 

11 convenient time, we'll recess for the day. If you want to play 

12 it a little longer — 

13 MR. HOLT: I'm okay stopping it. 

14 THE COURT: Why don't we do that then. We'll recess 

15 for the day. Usual admonition. See you back at the regular 

16 time in the morning. Be ready to come in the courtroom at nine 

17 o'clock. 

18 Have a safe trip. See you then. 

19 (Jury exited the courtroom.) 

20 THE COURT: Mr. Holt, I'm going to mark this 

21 transcript of the deposition of Ms. Boerner as 1182, and 

22 1182-A, the tape. 

23 MR. HOLT: Yes, sir. 

24 THE COURT: Mr. Holt, if you would follow that 

25 procedure we talked about this morning, that is, if you can 
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1 identify the witnesses and then if they're going to be — 

2 MR. HOLT: I've got a question for you. One of my 

3 exhibits with Dr. Blinder tomorrow is going to be the '88 

4 Surgeon General's report. It's about that thick. Do you want 

5 a whole copy of that? I can do it, but — the other exhibits 

6 are relatively small. 

7 THE COURT: Let me have those. Is there going to be 

8 a controversy about the Surgeon General's report, 1988? 

9 MR. SHEFFLER: Yes, your Honor. To the extent that 

10 it can be used as a learned treatise, we would not object. But 

11 to the extent that they put it in as evidence, we would object. 

12 THE COURT: Are you going to be offering it to go to 

13 the jury or are you just going to be offering it for your 

14 witness to refer to as a learned treatise? 

15 MR. HOLT: Your Honor, I had intended to offer it to 

16 go to the jury, but let me think about that. I may be 

17 satisfied with just using it as a treatise. 

18 THE COURT: I mean, he can refer to it. 

19 MR. HOLT: I try to avoid controversy where I can, 

20 your Honor. 

21 MR. CRASS: Well, in that regard, you listed in your 

22 letter that you might use his report. It's appeared to us that 

23 the report really shouldn't be admitted as an exhibit. He is 

24 here to testify as to what his opinions are. 

25 MR. HOLT: We put in the records of Dr. Marvin, and 
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1 he was here to testify. I don't see the difference. 

2 THE COURT: Well, if it's a medical record, you know, 

3 that was like a business record that was prepared in the 

4 regular course of business and all that, but if it's one 

5 prepared for litigation, then ordinarily we wouldn't receive 

6 it. Just like a narrative medical report from a doctor as 

7 opposed to a chart or a hospital record or something. I mean, 

8 technically it's hearsay because he has prepared it out of 

9 court and he is here to testify. 

10 MR. HOLT: Once again, your Honor, I bend with the 

11 wind. I'll withdraw that. It's not that important to me. 

12 MR. SHEFFLER: One other thing, your Honor. We do 

13 intend to voir dire, with the Court's permission. Dr. Blender 

14 on his qualifications. 

15 THE COURT: You can voir dire any expert on that. 

16 MR. SHEFFLER: Thank you, your Honor. 

17 THE COURT: I would like to see those other five, 

18 Mr. Holt, and then I don't want to read the Surgeon General's 

19 report. 

20 MR. CRASS: I think one of them was Dr. Blinder's CV, 

21 and Mr. Sheffler has asked me whether we typically receive CVs 

22 or just let them — obviously we wouldn't have an objection to 

23 the document. That was one of them that he listed. 

24 THE COURT: We normally — we get them all the time 

25 as exhibits, and if nobody objects — if there's an objection, 
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1 I'll just have to deal with it. 

2 MR. HOLT: Your Honor, I think we're down to a CV. 

3 THE COURT: All right. 

4 MR. SHEFFLER: We won't object, your Honor, as long 

5 as it's not a CV especially prepared for this case. 

6 MR. HOLT: It's the one that was attached to his 

7 deposition. 

8 THE COURT: Well, we'll receive that. If that's the 

9 only exhibit, I won't need to look at the Surgeon General's 

10 report. 

11 MR. CRASS: Just for the Court's information, they 

12 have provided me a supplemental disclosure of Dr. Kyriakoudes. 

13 We're going to conduct a deposition here in a little bit. I 

14 think to preview something for the Court that I don't think was 

15 highlighted before. It was discussed before. I know it was in 

16 our motion in limine. It looks like from reading this that 

17 perhaps he will say that not only am I relying upon 

18 advertisements to show how those affected consumer 

19 expectations — and again we've got the issue of our company 

20 ads or our product ads versus other products, but he is also 

21 apparently going to testify based on a review of tobacco 

22 industry documents, press releases, and statements by 

23 manufacturers and the impact that that had upon consumer 

24 expectation. And I will object to whether he is entitled to 

25 testify at all about that, but it just highlights for the 
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1 Court, I think, this issue of other company documents. 

2 THE COURT: Are we talking about other company 

3 documents or are we talking about statements by other companies 

4 that got into press? 

5 MR. CRASS: Both. 

6 THE COURT: I see a distinction there. If it's been 

7 disseminated into the public through the media or something, 

8 then I don't see really much difference in that and an ad. 

9 MR. CRASS: Again, your Honor, it goes back to if the 

10 Court is going to let them talk about ads for other products, 

11 then you'd have the question of the statements by manufacturers 

12 of other products. 

13 THE COURT: About other products. 

14 MR. CRASS: Right. 

15 THE COURT: It's not the media. It's the other 

16 products that you're bringing to my attention. 

17 MR. CRASS: Right. 

18 THE COURT: Okay. All right. Anything more we need 

19 to talk about? I'll be here earlier than nine if you need me. 

20 MR. HOLT: Be here at 8:30, your Honor, hopefully 

21 with nothing to bug you with. 

22 THE COURT: I don't need you all to show up until 

23 nine unless you have an issue. Don't feel like you have to sit 

24 here in case I come out. But, I mean, if you do have 

25 something, if you'll alert Ms. Higginbotham, I will be here at 
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8:30, and I do want to take it up before we bring the jury in. 
Thank you all. See you in the morning. 

(Overnight recess at 5:05 p.m.) 
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